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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

No. 90198 At Law. 

United States, on Relation of George Allison & Co., Inc., 
Harris Wishnatzki and Daniel Nathel, A. Carobine 
Company, Incorporated, A. T. Conord & Brothers, 
Incorporated, Caruso, Rinella, Battaglio Company, 
Incorporated, H. Warne & Sons, Incorporated, Joseph 
Perrich and Louis Perrich, Herbert G. Miles, Her¬ 
bert H. Miles and John T. Miles, and Manuel Roth¬ 
man and Isadore Solomon, and A. E. Freeman, Plain¬ 
tiffs, 

—against— 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 


L 
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1 United States District Court 

District of Columbia 

No 90198 At Law. 

United States, on Relation of George Allison & Co., Inc., 
of 296 Washington Street, New York, N. Y.; Harris 
Wishnatzki and Daniel Nathel, of 313 Washington 
Street, New York, N. Y.; A. Carobine Company, Incor¬ 
porated, of 192 Chambers Street, New’ York, N. Y.; 
A. T. Conord & Brothers, Incorporated, of North 
Moore and Washington Streets, New York, N. Y.; 
Caruso, Rinella, Battaglia Company, Incorporated, 
of Schenectady, New* York; H. Warne & Sons, Incor¬ 
porated, of 97 Warren Street, New York, N. Y.; Joseph 
Perrich and Louis Perrich, of 272 Washington Street, 
New York, N. Y.; Herbert G. Miles, Herbert H. Miles 
and John T. Miles, of 210 West Street, New’ York, 
N. Y. and Manuel Rothman and Isadore Solomon, of 
224 Miller Street, Newark, New Jersey, and A. E. 
Freeman, of 151 Dock Street, Philadelphia, Pa., Plain¬ 
tiffs, 

—against— 

Interstate Commerce Commission, Respondent. 

Petition for Writ of Mandamus 
Filed May 20 1938 

To the District Court of the United States for the District 
of Columbia: 

Your petitioners respectfully allege: 

1. (a) George Allison & Co., Inc. is a corporation organ¬ 
ized and existing under the laws of the State of New T York, 
w’ith its principal place of business at No. 296 Washington 
Street, New York, N. Y. 

2 (b) Harris Wishnatzki and Daniel Nathel are 
partners doing business as such under the firm name 

and style of Wishnatzki & Nathel, with their principal 
place of business at No. 313 Washington Street, New’ York, 
N. Y. 

(c) A. Carobine Company, Incorporated is a corporation 
organized and existing under the laws of the State of New 
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York, with its principal place of business at No. 192 Cham¬ 
bers Street, New York, N. Y. 

(d) A. T. Conord & Brothers, Incorporated is a corpora¬ 
tion organized and existing under the laws of the State of 
New York, with its principal place of business at the corner 
of North Moore and Washington Streets, New York, N. Y. 

(e) Caruso, Rinella, Battaglia Company, Incorporated 
is a corporation organized and existing under the laws of 
the State of New York, with its principal place of business 
at the foot of Hamilton Street, Schenectady, New York. 

(f) H. Warne & Sons, Incorporated is a corporation or¬ 
ganized and existing under the laws of the State of New 
York, with its principal place of business at No. 97 Warren 
Street, New York, N. Y. 

(g) Joseph Perrich and Louis Perrich are partners do¬ 
ing business as such under the firm name and style of Per¬ 
rich Brothers, with their principal place of business at No. 
272 Washington Street, New York, N. Y. 

(h) Herbert G. Miles, Herbert H. Miles and John T. 
Miles were partners doing business as such under the firm 
name and style of H. G. Miles & Company, Inc., with their 
principal place of business at No. 308 Washington Street, 

New York, N. Y. 

3 (i) Manuel Rothman and Isadore Solomon are 

partners doing business as such under the firm name 
and style of Rothman & Solomon, with their principal place 
of business at No. 224 Miller Street, Newark, New Jersey. 

(j) A. E. Freeman is an individual with his principal 
place of business at 151 Dock Street, Philadelphia, Pa. 

2. Your petitioners between December 1, 1929 and De¬ 
cember 28, 1933 were engaged in the wholesale fruit and 
produce business and were shippers and receivers of fresh 
strawberries transported by express in carload lots from 
Florida to northern points, who paid the express and re¬ 
frigeration charges thereon. 

3. The petitioners herein were complainants or inter- 
venors in support of complaints filed with the Interstate 
Commerce Commission between December 21, 1930 and 
August 15,1931, being parties in interest in Interstate Com¬ 
merce Commission Dockets 24145 and 24671, which com¬ 
plaints were directed, among other things, against the ex¬ 
press rates and refrigeration charges on carload shipments 
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of strawberries from Florida to northern destinations, in¬ 
stituted by carriers by railroad on December 1, 1929 and 
included in schedules filed by them with the said Commis¬ 
sion, and which complaints alleged that such express rates 
and refrigeration charges were unreasonable, unjustly dis¬ 
criminatory, unduly prejudicial, and constituted violations 
of Sections 1 and 3 of the Interstate Commerce Act (U. S. 
Code, Title 49, Chapter 1, Sections 1 and 3), and prayed 
that the said Commission determine just and reasonable 
express rates and refrigeration charges for the period be¬ 
ginning December 1, 1929, and for the future, and that the 
said Commission award reparation on said shipments mov¬ 
ing since December 1, 1929 and during the pendency of the 
proceedings. 

4 4. Said complaints came on for hearing on June 16 

and 17, 1931, July 16, 1931 and December 11, 1931, 
before Examiners, duly appointed and acting for the said 
Commission, who took certain testimony and received cer¬ 
tain exhibits, said hearings being closed on December 11, 
1931, and who submitted a proposed report thereon, all as 
provided by the rules of the said Commission. 

5. Thereafter exceptions to the Examiners’ proposed re¬ 
port were filed by complainants and defendants alike and 
the said cases were duly scheduled for argument on Octo¬ 
ber 26, 1932 before the Honorable Commissioners Lewis, 
Farrell and Tate, who, in accordance with the Interstate 
Commerce Act, constituted a Division of the Interstate 
Commerce Commission, which in these particular proceed¬ 
ings was known by the designation of, and is referred to 
herein as, Division 5. 

6. Oral argument was had by all parties in interest on the 
record of said hearings before the Examiners, and after 
such argument Division 5 on the said record did make, file 
and publish its report on or about December 30,1932, under 
Docket 23972, caption R. IF. Burch, Inc., et al. vs. Railway 
Express Agency, Inc., et al. found in 190 I. C. C. 520, a copy 
of which is hereto attached, marked Exhibit “A” and made 
a part hereof, which report embraces Dockets 24145 and 
24671, and in which said Division 5 did find, among other 
things: 

“2. That the assailed rates on fresh strawberries, in car¬ 
loads, in express service, under refrigeration, under 
through billing from points in Florida to destinations in 
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trunk-line territory, including the Buffalo-Pittsburgh zone, 
and in New England territory were, are, and for the future 
will be unreasonable to the extent that thev have exceeded 
or may exceed 120 per cent of first-class freight rates from 
and to the same points constructed in accordance with find¬ 
ings 17-b, 17-d, and 17-f in the third supplemental re- 
5 port in Southern Class Rate Investigation , 128 
I. C. C. 567, 599, carload minimum 17,000 pounds. 

“3. That the charges for standard refrigeration of fresh 
strawberries, in carloads, in express service, from points in 
Florida to destinations designated in the foregoing two 
findings are not shown to be unreasonable or otherwise 
unlawful. * • • 

“8. That complainants in Nos. 23972, 24145, and 24671 
made shipments as described and paid and bore the charges 
thereon at the rates and charges herein found unreason¬ 
able; that they were damaged thereby in the respective 
amounts of the differences between the charges paid and 
those which would have accrued at the rates and charges 
herein found reasonable; and that they are entitled to rep¬ 
aration in those amounts, with interest. They should com¬ 
ply with Rule V of the Rules of Practice. The statements 
filed may list shipments made during the pendency of these 
proceedings, if accompanied by proof in affidavit form that 
complainants made such shipments and paid and bore the 
charges thereon. If defendants object to proof in that 
manner a further hearing may be requested.” 

The rates and charges so prescribed by Division 5 were 
ordered into effect on or before April 20, 1933, as more 
fully shown by the Order of said Division, a copy of which 
is hereto attached, marked Exhibit “B” and made a part 
hereof. 

7. Meanwhile and on February 25, 1933 complainants 
applied to the full Commission for rehearing, reconsidera¬ 
tion, and reargument upon the complaints filed as afore¬ 
said, challenging the justness and reasonableness of ex¬ 
press rates of 120 per cent of first-class freight rates de¬ 
scribed by said Division and the denial by said Division for 
relief as to the refrigeration charges, which application was 
granted by the full Commission by order dated April 3, 
1933, a copy of which order is hereto annexed marked Ex¬ 
hibit “B-l”, and made a part hereof. The entire proceed¬ 
ings were then reopened for rehearing, reargument, and 
reconsideration upon the said record. 
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8. On or about February 15, 1933, the defendant carriers 

petitioned Division 5 for permission to place in effect 

6 the express rates and refrigeration charges de¬ 
scribed by Division 5 as aforesaid, on less than stat¬ 
utory notice, a copy of said petition being hereto attached, 
marked Exhibit “C” and made a part hereof. Complain¬ 
ants promptly filed a protest with the full Commission, ob¬ 
jecting to the establishment of such rates and charges be¬ 
cause of their right to have the same reviewed by the full 
Commission, a copy of said protest together with a copy 
of its acknowledgment by the Commission being hereto at¬ 
tached, marked Exhibits “D” and “E” and made a part 
hereof, but over such protest and objection said express 
rates and refrigeration charges became effective on or 
about March 3,1933 by permission of an Order of Division 
5 dated February 18, 1933, a copy of which is hereto at¬ 
tached, marked Exhibit “F” and made a part hereof. 

9. Oral argument on the said record closed as aforesaid 
on December 11, 1931 which was the subject of the Exam¬ 
iners’ report and upon which the order of Division 5 was 
made, was had by all parties in interest, including present 
complainants, on June 14, 1933 before the full Commission, 
and thereafter, on or about November 7, 1933, the said full 
Commission did make, file and publish its report, also 
known as R. W. Burch, Inc., et al. vs. Railway Express 
Agency, Inc., et al. found in 197 I. C. C. 85, which report 
embraces the several proceedings hereinbefore mentioned, 
and is hereto annexed, marked Exhibit “G” and made a 
part hereof, and in which the said full Commission did 
state, among other things: 

“2. That prior to March 3, 1933, the assailed rates on 
fresh strawberries, in carloads, in express service, under 
refrigeration, under through billing, from points in Flor¬ 
ida to destinations in trunk-line territory, including the 
Buffalo-Pittsburgh district, and in New England terri¬ 
tory were unreasonable to the extent that they exceeded 
120 per cent of first-class freight rates from and to 

7 the same points constructed in accordance with find¬ 
ings 17-b, 17-d, and 17-f in the third supplemental 

report in Southern Class Rate Investigation, 128 I. C. C. 
567, 599, carload minimum 17,000 pounds; and that such 
rates are and for the future will be unreasonable to the 
extent that they exceed or may exceed 105 per cent of first- 
class rates constructed in the same manner. 
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“3. That the charges for standard refrigeration on fresh 
strawberries, in carloads, in express service, from points in 
Florida to destinations described in the foregoing two find¬ 
ings are and for the future will be unreasonable to the ex¬ 
tent that they exceed or may exceed 85 per cent of the pres¬ 
ent charges from and to the same points. * * * 

“7. That comjjlainants in nos. 23972, 24145, 24671, 25463, 
and 25703 made shipments as described, and paid and bore 
the charges thereon at the rates and charges herein found 
unreasonable; that they were damaged thereby in the re¬ 
spective amounts of the differences between the charges 
paid and those which would have accrued at the rates and 
charges herein found reasonable; and that they are en¬ 
titled to reparation in those amounts, with interest. They 
should comply with rule V of the Rules of Practice. The 
statements filed may list shipments made during the pen¬ 
dency of these proceedings if accompanied by proof in 
affidavit form that complainants made such shipments and 
paid and bore the charges thereon. If defendants object to 
proof in that manner a further hearing may be requested.” 

The express rates and refrigeration charges prescribed 
by the Commission were ordered into effect on or before 
December 28, 1933, as more fully shown by an Order of 
the said full Commission dated November 7, 1933, a copy 
of which is hereto attached, marked Exhibit “H” and made 
a part hereof, and which order incorporates and makes a 
part thereof the foregoing report of the full Commission 
attached hereto as Exhibit “G”. 

10. Thereafter and on December 7, 1933 petitioners as 
such complainants, petitioned the full Commission for clar¬ 
ification and modification of its order upon the ground 
that in substance the Commission had purported to fix for 
the period from December 1, 1929 to March 3, 1933, express 
rates on the basis of 120 per cent of existing first-class 
freight rates, arbitrarily and illegally, having stated 
8 in its own report upon the said record that it was the 
fact that such rates were unreasonably high, unduly 
discriminatory and unduly prejudicial, and having con¬ 
demned the 120 per cent basis found by Division 5; that 
the said findings and order of the full Commission purport¬ 
ing to fix the aforesaid rates on the 120 per cent basis 
prior to March 3, 1933 were made without any evidence to 
sustain them, were arbitrary and illegal and violated com- 
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plainants ’ rights. Such petition of complainants for clari¬ 
fication and modification was in all respects denied by the 
said Commission by an order dated January 2,1934, a copy 
of which is hereto annexed, marked Exhibit “I” and made 
a part hereof. 

11. On or about December 15,1933, the defendants in said 
Dockets before the Interstate Commerce Commission 
brought suit under the Urgent Deficiencies Act in the 
United States District Court for the Southern District of 
New York, to enjoin the said order of the Commission dated 
November 7, 1933, in so far as it required a reduction in 
express rates to the basis of 105 per cent of the first-class 
freight rates, and reduced refrigeration charges to the 
basis of 85 per cent of the then existing charges, alleging 
that said rates and charges so prescribed were confisca¬ 
tory. A statutory court consisting of three judges was 
promptly convened and the cause having come on for hear¬ 
ing, the bill of complaint therein was dismissed on the 
merits and a decree to that effect entered. The Court’s 
opinion in connection with said decree is to be found in 
6 Fed. Supp. 249. No appeal from said decree dismissing 
said bill of complaint was taken, although a rehearing was 
held by said statutory court, on a motion for damages, 
which was denied by decree entered July 27, 1934. 

9 12. On November 5, 1934, suit was instituted by 
petitioners herein, among others, in the United 

States District Court for the Southern District of New 
York, under said Urgent Deficiencies Act, praying that the 
said order of the Commission be annulled and set aside 
in so far as it purported to fix rates on the 120 per cent 
basis. Said suit in equity was numbered 79-142, and was 
discontinued upon the consent of all parties thereto on 
April 25,1935, after substitution of attorneys, and a similar 
suit started in the same court, under the Urgent Deficiencies 
Act, with the petitioners herein as plaintiffs therein, among 
others, against the United States of America and the Inter¬ 
state Commerce Commission, who were the only defendants 
in said suit, seeking to set aside and annul said order of 
the Commission in so far as it purported to fix rates on the 
120 per cent basis. Answers having been filed by the 
United States of America and the Interstate Commerce 
Commission, said suit came on for hearing before a stat¬ 
utory court duly convened, which wrote an opinion dismiss- 
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ing the bill for want of jurisdiction, a decree to that effect 
being entered on September 11, 1935. Thereafter and on 
September 20, 1935, an appeal was taken by the plaintiffs 
in said suit to the Supreme Court of the United States, 
and a jurisdictional statement on said appeal -was filed by 
the appellants therein on or about November 5, 1935; and 
without said appellants having filed a brief or argument 
in support of said appeal, the Supreme Court of the United 
States affirmed said decree of the statutory court on No¬ 
vember 11, 1935. Thereafter and on December 5, 1935, a 
petition for rehearing before the United States Supreme 
Court was filed by said appellants, which was denied by 
order of said Court entered on December 12, 1935. 

13. The opinion of the statutory court in said suit, 
10 which is to be found in 12 Fed. Supp. 862, stated, 
among other things: 

“The defendants do not attempt to support on the merits 
the fixing of higher rates for past services than for future 
services. ’ ’ 

14. Thereafter and by petition filed April 4, 1936, on be¬ 
half of the petitioners herein, the Commission was peti¬ 
tioned for reopening, reargument and reconsideration, peti¬ 
tioners praying that said Dockets 24145 and 24671 be re¬ 
opened for reargument and reconsideration, that finding 
no. 2 in the Commission’s report and order of November 7, 
1933, noted in paragraph 9 hereof, be modified to state that 
express rates were unreasonable prior to March 3, 1933 
in so far as they exceeded 105 per cent of the first-class 
freight rates. Said petition was denied by order of the 
Commission dated June 8, 1936, a copy of wffiich order is 
hereto annexed, marked Exhibit “J” and made a part 
hereof. 

15. Thereafter and on or about July 13,1936, petitioners, 
through their attorney, F. Trowbridge vom Baur, requested 
the defendant in said Dockets, Railway Express Agency, 
Inc., to certify Rule V statements listing the shipments 
made and charges paid by petitioners, between December 
1, 1929 and December 28, 1933. Said Railway Express 
Agency, Inc. refused to certify said Rule V statements sub¬ 
mitted, by letter dated July 24,1936, a copy of which letter 
is hereto annexed, marked Exhibit “K” and made a part 
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hereof. Thereafter and on or about July 30, 1936, the peti¬ 
tioners herein filed a petition with the Interstate Commerce 
Commission to reopen the proceedings for the purpose of 
determining the amount of reparation due. By order 
dated November 9, 1936, a copy of which order is 

11 hereto annexed, marked Exhibit “L” and made a 
part hereof, said proceedings were reopened for the 

purpose of determining the amount of reparation due under 
the Commission’s findings in its report on reargument, 197 
I. C. C. 85, and a hearing was scheduled before an Exam¬ 
iner. Said hearing was held on January 11,1937, testimony 
was taken and exhibits were introduced thereat, and there¬ 
after said Examiner submitted a proposed report. Excep¬ 
tions to said report and a brief were filed with the Secre¬ 
tary of said Commission by petitioners herein as complain¬ 
ants in said Dockets, on or about July 8,1937, and the Rail¬ 
way Express Agency, Inc. filed a brief in respect thereto 
on or about July 17, 1937. Thereafter and by order dated 
August 12, 1937, said Dockets Numbers 24145 and 24671, 
were assigned for oral argument on October 13, 1937 at ten 
o’clock A.M. before the full Commission, a copy of which 
order is hereto annexed, marked Exhibit “M” and made a 
part hereof. Thereafter and by order dated September 
30, 1937, a copy of which order is hereto annexed, marked 
Exhibit “N” and made a part hereof, the said Interstate 
Commerce Commission, of its own motion, cancelled said 
oral argument before the full Commission, and reassigned 
said Dockets, Numbers 24145 and 24671, for oral argument 
on November 3, 1937 at ten o’clock A.M. before Division 
2 of said Commission. Petitioners, by their attorney, F. 
Trowbridge vom Baur, objected to cancelling of said oral 
argument before the full Commission by letter dated Oc¬ 
tober 2, 1937 addressed to W. P. Bartel, Secretary of the 
Interstate Commerce Commission, a copy of which letter 
is hereto annexed, marked Exhibit “0” and made a part 
hereof. Ulysses Butler, Chief Examiner for the Interstate 
Commerce Commission, replied to said letter by letter dated 
October 6, 1937, a copy of which letter is hereto annexed, 
marked Exhibit “P” and made a part hereof. Petitioners, 
through their said attorney, further objected by let- 

12 ter dated October 14, 1937, a copy of which letter is 
hereto annexed, marked Exhibit “Q” and made a 
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part hereof, and received a reply to said letter by a letter 
from Ulysses Butler dated October 19,1937, a copy of which 
letter is hereto annexed, marked Exhibit “R” and made a 
part hereof. 

16. Thereafter and on November 3, 1937, said proceed¬ 
ings were argued before Division 2 of the said Commission, 
consisting of Commissioners Aitchison, Splawn and Caskie, 
and thereafter and on March 11, 1938 said Division 2 
handed down its report and order, copies of which are 
hereto annexed, marked respectively Exhibits “S” and 
“T”, and made a part hereof. 

17. Said report of Division 2 dated March 11, 1938, an¬ 
nexed hereto as Exhibit “S”, among other things, states: 

“Upon further hearing, we find that complainants and 
interveners hereinabove named received shipments as de¬ 
scribed and paid and bore or paid the charges thereon; 
that they have been damaged thereby in the amounts of the 
differences between the charges paid and those which would 
have accrued at the rates found reasonable in the original 
report herein; and that they are entitled to reparation from 
the defendant named in the accompanying order in the 
amounts set opposite their respective names, aggregating 
$30,126.45, with interest.” 

Said statement in Division 2’s report, in so far as it refers 
to the original report (190 I. C. C. 520) attached hereto as 
Exhibit “A”, is inconsistent with the full Commission’s 
order of November 9, 1936 attached hereto as Exhibit “L”, 
which reopened the proceedings for the purpose of deter¬ 
mining the amount of reparation due under the Commis¬ 
sion’s findings in its report on reargument (197 I. C. C. 85), 
attached hereto as Exhibit “G”. 

18. The said full Commission in its said report annexed 
hereto as Exhibit “G”, upon the said record, found as a 
fact, and particularly so stated, that the evidence showed 

and that it was the fact that for the entire period 
13 from December 1, 1929 to December 28, 1933 said 
express rates w r ere unreasonable and unduly preju¬ 
dicial to the extent that they exceeded 105 per cent of the 
then existing first-class freight rates. 

19. Notwithstanding said finding of fact by the said full 
Commission in its said report annexed hereto as Exhibit 
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“G”, described in the preceding paragraph, said full Com¬ 
mission made the formal finding “2” therein quoted in Par¬ 
agraph 9 hereof, a portion of which is to the effect that 
prior to March 3, 1933 said express rates were unreason¬ 
able to the extent that they exceeded 120 per cent of the 
then existing first-class freight rates. 

20. There is no evidence contained in the said record 
closed on December 11, 1931 which justifies in any respect 
the purported fixing of one basis of rates prior to March 
3, 1933 and a different basis thereafter. 

21. Said formal finding “2” quoted in Paragraph 9 here¬ 
of, in so far as it states that prior to March 3, 1933 said 
express rates were unreasonable to the extent that they 
exceeded 120 per cent of the then existing first-class freight 
rates, is a mere conclusion, arbitrary, illegal, without any 
evidence to support it and in direct contravention of the 
basic findings of fact set forth in the Commission’s said 
report annexed hereto as Exhibit “G”, transcends the Con¬ 
stitutional and Statutory powers of the Interstate Com¬ 
merce Commission, violates petitioners’ rights under the 
Fifth Amendment to the Constitution of the United States, 
and is void and of no effect. 

22. By reason of the premises and the provisions of law, 
notably the Interstate Commerce Act, the Interstate Com¬ 
merce Commission is required by law, as its plain and min¬ 
isterial duty, to make and enter an order in Dockets 

14 24145 and 24671 which shall direct payment by the 

defendants in said Dockets to the petitioners herein 
as complainants in said Dockets of all moneys paid by peti¬ 
tioners herein as express charges on shipments moving be¬ 
tween December 1, 1929 and March 3, 1933 in excess of 105 
per cent, up to and including 120 per cent, of the then appli¬ 
cable first-class freight rates and as express refrigeration 
charges on said shipments in excess of S5 per cent of the 
then existing refrigeration charges, with interest at the rate 
of 6 per cent per annum from the dates said charges were 
paid. 

23. Said report of Division 2 dated March 11, 1938, an¬ 
nexed hereto as Exhibit “S”, among other things, states: 

“Included in the rule V statements are a number of ship¬ 
ments which moved on and after March 3, 1933, the date on 






GEO. ALLISON & CO., INC., ET AL. VS. INTER. COM. COM. 13 

which the rates prescribed by division 5 became effective. 
Complainants and interveners contend that reparation 
should be awarded on those shipments to the basis of the 
express rates and refrigeration charges prescribed by the 
Commission in its report on reargument, namely, 105 per¬ 
cent of the first-class freight rates and 85 per cent of the 
previously applicable refrigeration charges. Those 
bases of rates and charges, found reasonable in the latter 
report, were prescribed for the future only. This con¬ 
clusion is confirmed by the finding in the report of the 
Commission on reconsideration herein, 201 I. C. C. 51, 
wherein reparation was awarded, for reasons stated there¬ 
in, on shipments of strawberries, in carloads, in express ser¬ 
vice, from points in Florida to various points, moving be¬ 
tween December 28, 1933, and March 18, 1934, to the basis 
of the rates and charges ‘prescribed for the future’ in 197 
I. C. C. 85. All of the shipments upon which reparation is 
sought in the instant proceedings moved prior to December 
28, 1933. Moreover, in Musante, Berman, Steinberg Co., 
Inc., v. Ry. Exp. Agency, Inc., 211 I. C. C. 467, and Daw v. 
Railway Exp. Agency, Inc., 214 I. C. C. 35, division 2 de¬ 
clined to award reparation on shipments of strawberries 
moving prior to March 11, 1933, in express service from 
points in Florida to Philadelphia, Pa. and Bridgeport, 
Conn., to a basis lower than 120 percent of first class, the 
basis prescribed by division 5. Accordingly, shipments 
which moved on and after March 3, 1933, have been elimi¬ 
nated.” 

24. By reason of the premises and the provisions of law, 
notably the Interstate Commerce Act, the Interstate 
15 Commerce Commission is required by law, as its 
plain and ministerial duty, to make and enter an 
order in Dockets 24145 and 24671 which shall direct pay¬ 
ment by the defendants in said Dockets to the petitioners 
herein as complainants in said Dockets of all moneys paid 
by petitioners herein as express charges on shipments 
moving between March 3, 1933 and December 28, 1933 in 
excess of 105 per cent of the then applicable first-class 
freight rates and as express refrigeration charges on said 
shipments in excess of 85 per cent of the then existing re¬ 
frigeration charges, with interest at the rate of 6 per cent 
per annum from the dates said charges were paid. 
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25. Said report of Division 2 dated March 11, 1938, an¬ 
nexed hereto as Exhibit “ S ”, in referring to shipments 
moving prior to March 3, 1933, among other things, states: 
“The latter were, however, among those covered by the 
Commission’s findings and order of November 7, 1933, 
which complainants herein sought to have set aside in 
George Allison & Co. v. United States, supra. As section 
9 of the act provides for an election of methods of pro¬ 
cedure in the prosecution of claims of the character con¬ 
sidered herein, defendants contend that by complainants’ 
abandonment of the proceedings before the Commission 
and their unsuccessful attempt to pursue their remedy in 
court, defendants herein were submitted to unnecessary and 
expensive litigation and that it is unfair to permit com¬ 
plainants to collect interest during the period in which they 
were parties to such litigation. The record shows that the 
filing of the suit on November 5, 1934, was the first indica¬ 
tion that complainants were delaying consummation of the 
proceedings before the Commission within a reasonable 
time. Defendants will not be required to pay interest on 
the reparation herein awarded during the period Novem¬ 
ber 5,1934, to July 23, 1936, both inclusive.” 

26. None of the defendants in Dockets 24145 and 24671, 
referred to by the Commission in its report quoted in the 
preceding paragraph, were parties to either of said suits in 

equity brought by petitioners herein against the 
16 United States of America and the Interstate Com¬ 
merce Commission under the Urgent Deficiencies Act, 
referred to above in Paragraph 12 hereof. 

27. Said order of Division 2 dated March 11, 193S, an¬ 
nexed hereto as Exhibit “S”, among other things, states: 

tl It is ordered, That defendant Railway Express Agency, 
Incorporated, be, and it is hereby authorized and directed 
to pay unto complainants and interveners named in the 
table below, on or before May 17,1938, the amounts set op¬ 
posite their respective names in said table, with interest 
thereon at the rate of 6 percent per annum from the respec¬ 
tive dates the charges were paid, exclusive of the period 
March 7, 1934, to July 23,1936, as reparation on account of 
unreasonable rates and charges collected for the transpor¬ 
tation of numerous carloads of strawberries, in express ser¬ 
vice, from various points in Florida to Philadelphia, Pa., 
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Newark and Jersey City, N. J., and Albany, Syracuse and 
Schenectady, N. Y. 

28. Said refusal in said report of Division 2 to direct the 
payment of interest to petitioners herein as complainants 
in said Dockets on the respective amounts of reparation 
awarded, for the period involved between November 5,1934 
and July 23, 1936, was arbitrary and illegal, and was made 
without any evidence to support it, and was made to penal¬ 
ize the petitioners herein for their judicial efforts to set 
aside the admittedly unlawful order of the full Commission 
of November 7, 1933, in so far as it purported to fix express 
rates on the basis of 120 per cent of the then existing freight 
rates, prior to March 3,1933. 

29. While the report of Division 2 quoted in Paragraph 
25 above states that defendants will not be required to pay 
interest on the reparation therein awarded during the 
period November 5, 1934 to July 23, 1936, both inclusive, its 
said order entered on the same day, quoted in Paragraph 27 

hereof, directs that defendants in said Dockets be not 
17 required to pay interest during the period March 7, 
1934 to July 23, 1936. Said order and report are in¬ 
consistent, and said order has the additional effect of de¬ 
priving petitioners of approximately eight months’ interest 
on the reparation awarded to which petitioners are law¬ 
fully entitled under the very terms of said report. 

30. By reason of the premises and the provisions of law, 
notably the Interstate Commerce Act, the Interstate Com¬ 
merce Commission is required by law, as its plain and min¬ 
isterial duty, to make and enter an order in Dockets 24145 
and 24671 which shall direct payment by defendants in said 
Dockets to petitioners herein as complainants in said 
Dockets, of interest on the amounts of reparation respec- 
tivelv awarded in its said order of March 11, 1938 annexed 
hereto as Exhibit “T”, at the rate of 6 per cent per annum, 
for the period of time involved between March 7, 1934 and 
July 23, 1936. 

31. Your petitioners have no other remedy in law or in 
equity for the relief herein sought. 

32. Wherefore, petitioners pray that a writ of mandamus 
be issued out of this Court directed to the Interstate Com¬ 
merce Commission commanding it to make and enter an 
order or orders in Dockets 24145 and 24671 which shall: 
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(a) Direct payment by the defendants in said Dockets to 
the petitioners herein as complainants in said Dockets 
of all moneys paid by petitioners herein as express charges 
on shipments moving between December 1, 1929 and March 
3, 1933 in excess of 105 per cent, up to and including 120 
per cent, of the then applicable first-class freight rates and 
as express refrigeration charges on said shipments in ex¬ 
cess of 85 per cent of the then existing refrigeration 
charges, with interest at the rate of 6 per cent per annum 
from the dates said charges were paid; 

18 (b) Direct payment by the defendants in said 
Dockets to the petitioners herein as complainants in 

said Dockets of all moneys paid by petitioners herein as 
express charges on shipments moving between March 3, 
1933 and December 28, 1933 iij excess of 105 per cent of the 
then applicable first-class freight rates and as express re¬ 
frigeration charges on said shipments in excess of 85 per 
cent of the then existing refrigeration charges, with inter¬ 
est at the rate of 6 per cent per annum from the dates said 
charges were paid; 

(c) Direct payment by defendants in said Dockets to 
petitioners herein as complainants in said Dockets of inter¬ 
est on the amounts of reparation respectively awarded in 
its said order of March 11, 1938, annexed hereto as Exhibit 
“T”, at the rate of 6 per cent per annum, for the period of 
time involved between March 7,1934 and July 23,1936; 

and that the Court make such further judgment and grant 
petitioners such other and further relief in the premises 
as is just and proper and to which they may under law be 
entitled. 

GEO W DALZELL 
Attorney for Petitioners. 

19 State of New York, 

County of New York, ss: 

W. E. Hollingshead, being duly sworn, says: 

That he is the Treasurer of George Allison & Co., Inc., 
one of the above named petitioners; that he has read the 
foregoing petition and knows the contents thereof; and that 
the same is true of his owm knowledge except as to those 
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matters therein stated to be alleged on information and 
belief and as to those matters he believes it to be true. 

W. E. HOLLINGSHEAD 

Treasurer 

Sworn to before me this 20 day of May, 1938. 

JOSEPH C. HANSON 

(Notarial Seal) Notary Public, 

Kangs County No. 434. Certificate filed N. Y. County No. 
373. Commission Expires March 30, 1939. 

Exhibit A 

Reported in 190 I. C. C. 520 
20 Interstate Commerce Commission 

No. 23972 

R. W. Burch, Incorporated, et al, v . Railway Express 
Agency, Incorporated, et al 


21 No. 23972 1 

R. W. Burch, Incorporated, et al, v . Railway Express 
Agency, Incorporated, et al 


Submitted October 26, 1932. Decided December 30, 1932 


1. Rates on fresh strawberries, in carloads, in express ser¬ 

vice from points in Florida to northern destinations 
found to be unjust and unreasonable. Reasonable basis 
of rates prescribed for the future and reparation 
awarded. 

2. Present refrigeration charges on fresh strawberries in 

express service from points in Florida to northern mar¬ 
kets not shown to be unreasonable or otherwise un¬ 
lawful. 

1 This report also embraces No. 24145, Wislmutzki & Natliel v. Railway Ex¬ 
press Agency, Incorporated, et al.; No. 24671, Caruso, Rinella, Battaglia Com¬ 
pany, Incorporated v. Railway Express Agency, Incorporated, et al.; and No. 
24612, R. W. Bureh, Incorporated, et al. v. Atlantic Coast Line Railroad Com¬ 
pany et al. 
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3. Charge applicable in connection with precooling of car¬ 

load shipments of fresh strawberries by express not 
shown to have been or to be unreasonable or otherwise 
unlawful, but charges applicable to shipments diverted 
or reconsigned in transit, as specified, found unreason¬ 
able to extent indicated and reasonable basis pre¬ 
scribed. Reparation awarded. 

4. Rates on fresh strawberries, in carloads, in freight ser¬ 

vice from points in Florida to northern markets found 
to be unjust and unreasonable. Reasonable rates pre¬ 
scribed for the future. 

T. D. Geoghegan and J. M. Campbell for complainants in 
Nos. 23972 and 24612. 

R. J. Stidolph and Henry J. Balzer for complainants and 
interveners in No. 24145 and for complainants in No. 24671. 

Eugene S’. Matthews, L. D. Reagin, J. H. Tench, Fred 
Pettijohn, Theo. T. Turnbull, and T. C. Elliott for various 
interveners. 

Albert M. Hartung, C. B. Williams, Frank W. Gwathmey, 
George R. Allen, Henry Thurtell, M. Carter Hall, and H. G. 
Fitzpatrick for various defendants. 

Report of the Commission 
Division 5, Commissioners Lewis, Farrell, and Tate 
By Division 5: 

Complainants and defendants have filed exceptions to va¬ 
rious features of the report proposed by the examiner, to¬ 
gether with mutual replies to the opposing exceptions, and 
counsel for the respective interests have been heard in oral 
argument. We reach conclusions -which differ somewhat 
from those recommended by the examiner. 

22 Complainants in the title case are corporations 
and individuals engaged in growing or shipping 
strawberries, or in both, as well as receiving strawberries, 
in carloads, by railway express service. By complaint filed 
October 20, 1930, as amended, it is alleged that the express 
rates charged for the transportation of strawberries, in 
carloads, the charges assessed for refrigeration service, and 
the rules governing the precooling arrangements, diver¬ 
sions, reconsignments, and routing of shipments from 
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points in Florida to various destinations in the United 
States, were and are unjust and unreasonable. Complain¬ 
ants seek reasonable rates for the future and reparation, 
the latter to include shipments moving pendente lite. The 
Florida Railroad Commission and the Interior Florida 
Traffic Bureau filed petitions in intervention in support of 
the complaint. 

Complainant in No. 24145, a partnership composed of 
Harris Wishnatzki and Daniel Nathel, is a buyer and re¬ 
ceiver of strawberries at New York, N. Y. By complaint 
filed December 27, 1930, it is alleged that the express rates, 
estimated weights, and charges, including refrigeration, 
diversion, and reconsignment charges, on fresh strawber¬ 
ries, in carloads, in express service from Plant City, Gallo¬ 
way, Lakeland, and Dover, Fla., to Jersey City, N. J., and 
Philadelphia, Pa., w’ere and are unjust and unreasonable, 
unjustly discriminatory, and unduly prejudicial. Reason¬ 
able and nonprejudicial rates, weights, and charges for the 
future and reparation on shipments which moved within the 
statutory period and may move pending this proceeding are 
sought. Several commission merchants, 2 buyers and re¬ 
ceivers of express carload shipments of strawberries at 
New York, Newark, N. J., and Philadelphia, intervened in 
support of the complaint and seek affirmative relief. 

Complainant in No. 24671, a corporation, is a buyer and 
receiver of strawberries at Schenectady, N. Y. By com¬ 
plaint filed August 19, 1931, it is alleged that the rates and 
charges for the transportation of strawberries, in carloads, 
in express service from Plant City, Dover, and Galloway 
to Albany, Syracuse, and Schenectady, N. Y., were and are 
unreasonable, unjustly discriminatory, and unduly preju¬ 
dicial. The prayer is for reasonable and nonprejudicial 
rates and charges for the future and for reparation, the lat¬ 
ter to include shipments made during the pendency of this 
proceeding. 

~ George Allison & Company, Incorporated, Heller Brothers, Incorporated, 
A. Carobine Company, Incorporated, A. T. Conrad & Brothers, Incorporated, 
H. Warne & Sons, Incorporated, Perrich Brothers, a partnership consisting of 
Joseph Perrich and Louis Perrich, and H. G. Miles & Company, a partnership 
consisting of Herbert G. Miles, Herbert H. Miles, and John T. Miles, all of 
New York, N. Y.; Adam Hebeler & Company, a partnership consisting of 
David Schwalbe, Isadore Kline, and A. C. Sinclair, and Rothman & Soloman, 
consisting of Manuel Rothman and Isadore Soloman, all of Newark, N. J.; 
and A. E. Freeman, an individual of Philadelphia, interveners. 
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23 Complainants in No. 24612 are corporations and 
individuals engaged in growing or shipping strawber¬ 
ries, or in both, in carloads, in freight service. By com¬ 
plaint filed July 11,1931, it is alleged that the rates, charges, 
and minimum weights applied to the transportation of 
strawberries, in carloads, in freight service from various 
points in Florida to various points throughout the United 
States were and are unjust and unreasonable. We are asked 
to prescribe reasonable rates and minimum weights for the 
future. 

These cases were heard separately. By stipulation of 
the parties the record in the title case, so far as applicable, 
has been made a part of the other records. Inasmuch as 
the issues in these proceedings are closely related they will 
be considered in one report. The title case includes all 
points of origin and destination in the other proceedings. 
For convenience, all complainants and interveners will be 
referred to hereinafter as complainants. 

There are two important strawberry-producing sections 
in Florida, known as the northern and southern districts. 
Plant City is the most important shipping point in the State 
and is located approximately in the center of the southern 
district. Other near-by shipping points are Valrico, Dover, 
Lakeland, Auburndale, Kathleen, and Galloway, and far¬ 
ther a-way are Webster and Winter Garden, in the northern 
part of this section, and Bowling Green, Wauchula, Zolfo 
Springs, Bradenton, and Sarasota, in the southern part. 
The average distance from these points to Jacksonville, 
Fla., is approximately 210 miles. Lawtey, Starke, and Rai- 
ford are shipping points in the northern district and the 
average distance to Jacksonville is approximately 43 miles. 
Plant City, Dover, Lakeland, and Auburndale are on the 
main line of the Atlantic Coast Line Railroad Company, 
hereinafter called the Coast Line. Kathleen, Galloway, 
Bowling Green, Wauchula, and Zolfo Springs are on branch 
lines of the Coast Line, and shipments from these points 
are generally concentrated at Lakeland for movement to 
Jacksonville and beyond. Webster and Winter Garden are 
served by branch lines of the Coast Line which join the main 
line at Sanford, Fla., while shipments from Raiford, on a 
branch of the same line in the northern district, move di¬ 
rectly into Jacksonville. Lawtey and Starke, the principal 
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shipping points in the northern district, are on the main 
line of the Seaboard Air Line Railway Company, herein¬ 
after called the Seaboard, as are also Plant City, Valrico, 
and Auburndale. Bradenton and Sarasota, approximately 
55 and 60 miles, respectively, south of Plant City, are served 
by a branch line of the Seaboard which joins the main line 
near Plant City. 

In the year 1929, 30 States contributed to the commercial 
production of strawberries. Rail shipments aggre- 
24 gated 18,732 carloads. More than 50 per cent of the 
total movement originated in seven States namely, 
Louisiana 2,163 cars, Florida 1,616 cars, Tennessee 1,462 
cars, Arkansas 1,408 cars, North Carolina 1,172 cars, Mis¬ 
souri, 1,109 cars, and Alabama 1,074 cars. Approximately 
13,000 cars, or nearly 70 per cent of the rail shipments, were 
unloaded in 66 of the larger markets. New York City was 
the principal market and received 1,895 cars. Chicago, Ill., 
was next with 1,862 cars; then Boston, Mass., 1,057 cars; De¬ 
troit, Mich., 722 cars; and Cincinnati, Ohio, 565 cars. The 
other markets received shipments ranging from 1 to 496 
cars. 

In the year 1926, 2,980 acres of Florida land were de¬ 
voted to the production of strawberries. The acreage in¬ 
creased in 1927 and 1928 to approximately 3,675 acres in 
1929 to 6,540 acres, and in 1930 to 8,100 acres. The produc¬ 
tion increased from 5,513,000 quarts in 1926 to 14,175,000 
quarts in 1930, and the carload shipments increased from 
341 in 1926 to 1,616 in 1929 and 1,721 in 1930. In the latter 
year deliveries were made at markets extending from Bos¬ 
ton to Kansas City, Mo. 

The growers devote areas to the production of straw¬ 
berries w’hich vary in size from the small garden patch to 
fields of many acres. The berries are picked by hand, 
placed in field crates, and taken to the field packing houses 
where they are washed, hand graded, and hand packed in 
pint and quart containers. These containers, in turn, are 
packed in crates of different capacities. The quart contain¬ 
ers are packed 24 or 32 to the crate, and the pint containers, 
24 or 36 to the crate. They are then brought to the markets 
or loading points and loaded into refrigerator cars which 
have been placed on sidings for that purpose and pre-iced 
approximately 12 hours in advance of the loading. After a 
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car is loaded, precooling machines are placed therein for 
four or five hours, until the temperature of the berries is 
reduced to approximately 40°. 

The carload movement of strawberries from the southern 
district generally begins in December and extends into 
March or April. In the northern district the shipping sea¬ 
son generally extends from the latter part of February into 
late April or early May. Prior to December 1, 1929, the 
carload movement of strawberries was wholly in freight 
service under refrigeration. Other shipments were in open 
express, un refrige rated, to near-by points, and in portable 
refrigerator boxes or so-called pony refrigerators by ex¬ 
press to the more distant points. The rates and charges 
for such express service are not involved in these proceed¬ 
ings. 

The strawberry traffic from Florida has been considered 
by us in several previous cases. In one of the earli- 
25 est, Perry v. Florida Central Peninsula E. Co., 3 
I. C. C. 740, decided January 28, 1892, the carload 
freight rates to New York were assailed. They were found 
unreasonable and reasonable rates were prescribed. In 
Fla. Frt. & Veg. Shprs. Protect. Asso. v. A. C. L. R. R. Co., 
14 I. C. C. 476, we reduced the carload minimum applicable 
from Starke and Lawtey to New York and other northern 
points from 200 crates to 175. No complaint of the rates 
was made. In R. R. Commissioners of Florida v. Southern 
Express Co., 44 I. C. C. 645, the complaint attacked the 
rates for transportation and refrigeration and alleged that 
the facilities for the shipment of strawberries from Florida 
to northern markets were inadequate and defective. Com¬ 
plainants sought an establishment of refrigerator express 
service on passenger trains or in trains making passenger- 
train time and asked for reasonable rates. We there found 
that we were without authority, in the absence of undue 
discrimination, to order carriers to acquire equipment of a 
special type or to require the transportation of refrigerator 
cars in passenger or special trains. We also found that the 
rates assailed were not shown to be unreasonable. 

Again, in 1920, the Florida shippers demanded express 
carload refrigerator service. Thereafter, in May, 1921, on 
our own motion, we instituted an investigation concerning 
the desired service. In that case, Transportation of Straw- 
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berries by Express, 81 I. C. C. 634, we found that the then 
existing service was inadequate so far as the time con¬ 
sumed in transit was concerned and granted the carriers 
60 days within which to submit plans to improve the service. 
The plans submitted did not meet the requirements, and in 
1922, again on our own motion, we instituted an investiga¬ 
tion into and concerning the question of the reasonableness, 
justness, and adequacy of the carload freight service ac¬ 
corded strawberries from points in Florida and points not 
here involved to destinations in official territory; the neces¬ 
sity, if any, for the establishment of express carload service 
for strawberries from and to such points; and the necessity 
for requiring the express companies or the railroads to pro¬ 
vide themselves with and to furnish refrigerator cars prop¬ 
erly equipped for use in express service. In that further 
proceeding, Transportation of Strawberries by Express, 
1511. C. C. 553, we found that the freight service was inade¬ 
quate and that the carriers should arrange for the estab¬ 
lishment of express refrigerator carload service. We en¬ 
tered no order at that time, but granted the carriers 60 days 
within which to submit plans covering the establishment of 
such express refrigerator carload service. The freight 
schedules from the north and south Florida sections then 
provided for deliveries in the northern markets, New 
26 York City for example, in time for the fourth and 
fifth morning markets, respectively. In a supple¬ 
mental report in the latter case, 156 I. C. C. 4, the term “ex¬ 
press refrigerator carload service’’ was defined to mean— 
“such service as will enable respondents under normal con¬ 
ditions to make deliveries of strawberries, in carloads, at 
New York City, Boston, Buffalo, Pittsburgh, Cleveland, 
Detroit, and Chicago in time for market the third morning 
from date of consignment when shipped from northern Flor¬ 
ida and fourth morning from date of consignment when 
shipped from southern Florida.” 

The order thereupon entered did not require the carriers 
to establish express refrigerator service in passenger or 
express trains. Rather, it was left to the carrier to devise 
the means of making the prescribed market deliveries. 
Finding it then impossible to expedite the freight service 
sufficiently to comply with the order, the carriers entered 
into a special agreement with the Railway Express Agency, 
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Incorporated, defendant herein and hereinafter called Ex¬ 
press Agency or defendant, to furnish the required service. 
The freight-train schedules have since been brought within 
the prescribed limits. 

Pursuant to that agreement and at the request of the 
Coast Line and Seaboard the Express Agency issued its 
tariff I. C. C. No. 132, effective December 1, 1929, with an 
expiration date of June 30, 1930, unless sooner canceled, 
changed, or extended. The rates and refrigeration charges 
published therein were applicable to fresh strawberries, in 
carloads, minimum 17,000 pounds, from stations in Florida 
to certain destinations in Connecticut, District of Columbia, 
Illinois, Indiana, Maine, Maryland, Massachusetts, Michi¬ 
gan, Missouri, New Jersey, New York, Ohio, Pennsylvania, 
Rhode Island, and Virginia. A supplement to that tariff, 
effective February 24, 1930, enlarged the destination terri¬ 
tory to include certain points in Georgia, Kentucky, Ne¬ 
braska, Oklahoma, Tennessee, West Virginia, and Wiscon¬ 
sin, and the Provinces of Ontario and Quebec, Canada. 
This tariff restricted the reconsignment and diversion privi¬ 
leges and named certain routes over which alone the rates 
would apply. The agreement was renewed for the 1930- 
1931 season and the Express Agency issued its tariff I. C. 
C. No. 227, effective December 12, 1930, with an expiration 
date of June 30, 1931. The rates and charges published 
therein were the same as in the preceding tariff, but the 
destination territory was extended to include other points 
in southern, official, and New England territories and points 
in western territory as far west as El Paso, Tex., Denver, 
Colo., Salt Lake City, Utah, Fargo, N. Dak., and Winnipeg, 
Manitoba. In the latter tariff the routing restrictions were 
removed and unlimited diversion and reconsignment privi¬ 
leges were permitted, subject to fixed charges after the 
first diversion or reconsignment. This tariff also 
27 provided, subject to fixed charges, for the privilege 
of partial unloading in transit at intermediate points, 
for the precooling of cars at shipping points, and other 
items which had been requested by shippers or receivers. 

Strawberries constitute one of the most widely grown 
fruit crops in the United States. According to the Year 
Book of Agriculture issued by the United States Depart¬ 
ment of Agriculture the producing areas are classified in 
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four groups, viz., the early, second early, intermediate, and 
late. The early group includes Florida, Alabama, Louisi¬ 
ana, Mississippi, and Texas. As previously stated, the 
Florida season generally begins in December and extends 
to the following May, reaching the peak of production in 
February and March. The season in Louisiana and Texas 
generally opens in March and reaches the peak of produc¬ 
tion in April, while in Alabama and Mississippi the peak is 
in April, the opening month of the season. In the four lat¬ 
ter States the season closes in May. The second early group 
includes Arkansas, California, Georgia, North Carolina, 
South Carolina, Tennessee, and Virginia. In those States 
the season generally opens in April and reaches the peak of 
production in May, with the exception of the Carolinas, 
where the peak is in April. The production generally 
reaches the peak in May and June in the intermediate group 
and in June in the late group. The shipping seasons in the 
different sections vary more or less from year to year, de¬ 
pending on weather conditions, but where there is a varia¬ 
tion in one section there is generally a corresponding varia¬ 
tion in others. 

Strawberries are rated second class, any quantity, in the 
official express classification. However, commodity rates 
slightly lower than the second-class rates are applicable to 
Florida carload express shipments, minimum 17,000 pounds, 
.subject to estimated weights, assailed herein, of 25 pounds 
for the 24-pint crate, 36 pounds for the 36-pint crate, 48 
pounds for the 24-quart, crate, and 63 pounds for the 32- 
quart crate. The same estimated weight are recognized in 
the freight service, but not for computing freight charges. 
Rates will be stated in amounts per 100 pounds, except as 
otherwise indicated, and do not include present emergency 
charges. 

To support their contention that the assailed express 
rates are excessive, complainants submit elaborate compar¬ 
isons thereof with the like rates from all other producing 
sections, particularly stressing those from Alabama and 
from the Mississippi Valley States of Louisiana, Missis¬ 
sippi, Arkansas, Texas, and Missouri, and including some 
transcontinental rates, generally to the same destination 
territories. To review these comparisons in anything like 
detail would unduly extend this report, but it may 
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28 be said that almost entirely the contrasted rates are 
lower, and in numerous instances materially lower, 
for equal or greater distances than those from Florida. For 
the most part the contrasted rates are commodity rates 
which are lower percentages of the corresponding second- 
class express rates applicable to any-quantity shipments of 
articles of food and drink generally than are the assailed 
rates. The latter rates also are generally higher percent¬ 
ages of the first-class freight rates from and to the same 
points than in the cases of the respective rates from the 
other producing sections. For example, from Lawtev to 
Kansas City, 1,145 miles, the express commodity rate is 
$3.61, and from Plan City to New York, 1,156 miles, it is 
$3.29, or 94 and 93 per cent, respectively, of the correspond¬ 
ing second-class express rates. In contrast therewith, from 
Castleberry, Ala., to New York, 1,150 miles, from Poncha- 
toula, La., to Pittsburgh, Pa., 1,120 miles, from Sarcoxie, 
Mo., to Boston, 1,171 miles, and from Portland, Tenn., to 
Boston, 1,165 miles, the express commodity rates are $2.45, 
$2.26, $2.37, and $2.26, respectively, and range from 55 to 
67 per cent of the corresponding second-class express rates. 

Complainants take the position that both the express and 
freight commodity rates from Florida should bear fixed re¬ 
lations to the corresponding first-class freight rates. They 
contend that for line-haul freight service a maximum rea¬ 
sonable basis will not exceed 65 per cent of those first-class 
rates, minimum 17,000 pounds, except to points in trunk-line 
and New England territories, whereto they suggest rates 65 
per cent of first-class rates constructed on the so-called Q-l 
formula of the southern class-rate revision. Complainants 
refer to Milk and Cream Between New England Points, 126 
I. C. C. 38, wherein we approved a distance scale of rates 
on milk and cream in milk-train or passenger-train service, 
and found that the rates in freight-train service should not 
exceed 75 per cent of those approved for the expedited ser¬ 
vice. They maintain that a definite relationship between 
express and freight rates was thereby established, and on 
this basis contend that for expedited or express line-haul 
service a maximum reasonable basis for strawberries from 
Florida would be 133 1/3 per cent of their proposed freight 
rates, or 86 2/3 per cent of the first-class freight rates, min¬ 
imum 17,000 pounds. 
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Although the express rates are published exclusively by 
the Express Agency and the service is an Express Agency 
service, the burden of defending the assailed rates was as¬ 
sumed largely by the Coast Line and the Seaboard as rep¬ 
resentatives of all defendant southern carriers. The testi¬ 
mony deals at length with the history of the Florida rates 
and the circumstances leading up to the inauguration of 
express carload refrigerator service to the northern 
29 markets. The standard agreement for express oper¬ 
ations, effective March 1, 1929, between the Coast 
Line and the Seaboard, on the one hand, and the Express 
Agency, on the other, contains a provision whereby these 
rail carriers have reserved to themselves the exclusive right 
to handle carload traffic in refrigerator cars and the Ex¬ 
press Agency may not handle such traffic in passenger or 
express trains except under special agreement with the rail 
companies. As previously stated, such an agreement was 
first entered into for the purpose of handling the Florida 
strawberry traffic for the 1929-1930 season. 

A witness for the Florida rail lines testifies that as this 
was an entirely new service they felt that the rates should 
be compensatory for the service rendered and bear a proper 
relation to the prevailing freight rates. Because of the un¬ 
certainty of the car supply and to avoid the necessity of 
operating double-header or extra trains those lines thought 
it necessary to control the routing, to limit the destination 
territory, and to limit the reconsignment and delivery privi¬ 
leges. They submitted to the Express Agency a schedule of 
transportation rates which they believed should be applied 
to this traffic. They proceeded on the theory that the freight 
rates on strawberries from Florida had been approved by 
us and were presumed to be reasonable. With this as a 
basis the carriers undertook to construct express rates for 
the new service by adding to the freight rates the estimated 
additional cost of the express service. Consideration was 
given to such items as the additional rental allowance of 0.5 
cent per mile for the express refrigerator car, the expense 
for handling a greater number of crates of berries in the 
larger express car, the greater dead weight of the express 
refrigerator car, the cost of handling such larger and heav¬ 
ier cars in fast passenger or express trains which are lim¬ 
ited in tonnage to maintain the required speed, and such 
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other items as distinguish the two services. In this man¬ 
ner they come to the conclusion that the new carload ex¬ 
press rates should approximate 150 per cent of the corre¬ 
sponding first-class freight rates, subject to the classifica¬ 
tion minimum of 17,000 pounds, with the provision that to 
trunk-line destinations the percentage should be computed 
on the so-called Q-l basis, which we had directed the car¬ 
riers to use in establishing freight rates on citrus fruit and 
fresh vegetables from Florida to points in that territory in 
Florida R. R. Commissioners v. A. & R. R. R. Co., 144 I. 
C. C. 603, 177 I. C. C. 735, and will hereinafter be referred 
to as constructive first-class rates. However, they discov¬ 
ered that rates so constructed would exceed the second- 
class anv-quantity express rates then applicable to straw¬ 
berries, and to avoid that result finally concluded to 
30 put into effect commodity line-haul express rates rep¬ 
resenting 70 per cent of the corresponding first-class 
express rates, subject to a minimum of 17,000 pounds. The 
same rates were effective for the 1930-1931 season and are 
the present rates. 

The rail defendants contend that the carload rates, both 
freight and express, from Florida are not higher than rea¬ 
sonable. They maintain that to the extent the rates from 
other producing sections, particularly those in the Missis¬ 
sippi Valley, are relatively lower than the Florida rates, 
the former have been held down by freight rates lower than 
they might reasonably be and do not afford fair bases upon 
which to condemn either the express or freight rates from 
Florida. They submit that the strawberry is a light-load¬ 
ing, highly perishable commodity of relatively high value 
which demands the best transportation service available 
and the use of refrigerator cars, but there is no showing 
that the Florida berry differs in this respect from the berry 
produced in other sections. 

Defendants maintain that Florida has less competition 
in marketing its strawberries than any other producing sec¬ 
tion in the country. Of the 1,7.21 cars shipped from Florida 
in the 1929-1930 season, 107 cars moved in December, 359 
cars in January, and 439 cars in February, a total of 905 
cars, or more than 50 per cent of the crop, and during this 
period Florida had no competition whatever. In March, 
1930, Florida shipped 594 cars, while 68 cars moved from 
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other producing points, principally from Louisiana. In 
other words, up to March 31, 1930, Florida had shipped 
1,499 cars, or about 87 per cent of its total shipments for 
that season, and during that period had encountered com¬ 
petition with only 68 cars from other sections. In April, 
1930, 2,301 cars originated in Alabama, Louisiana, Missis¬ 
sippi, and Texas, or approximately 80 per cent of the total 
production for that month, only 174 cars having moved 
from Florida. In May, 1930, the peak of the strawberry 
movement throughout the country, Florida shipped 48 cars 
of the total of 5,425 from all producing points. 

For the years 1926 to 1929, inclusive, the average farm 
price paid for Florida strawberries was 30 cents per quart, 
while the early strawberries from Georgia brought an aver¬ 
age price per quart of 15 cents, from Louisiana 24 cents, 
from Mississippi 20 cents, and from Texas 21 cents. Thus, 
the average Florida price was 6 cents per quart higher than 
Louisiana and 7 cents higher than the 23-cent average for 
the early crop States, including Florida, or 10 cents higher 
than the average for those States, excluding Florida. The 
second early strawberries for the same period brought an 
average price of 14 cents per quart, while the average for 
the so-called intermediate and late strawberries was 13 and 
16 cents, respectively, the average for the United 
31 States as a whole having been 15 cents. Defendants 
point out that Florida strawberries come into the 
markets long before the berries from other sections and 
bring prices ranging from 25 to 100 per cent higher than do 
the others. Defendants also show that on a carload of 175 
crates, containing 32 quarts each, the total difference of the 
average Florida price over the average Louisiana price 
amounts to $336 and that this amount is only $5.25 less than 
the line-haul charge on a carload from Plant City to New 
York in freight service at the applicable rate of $1.95 per 
crate, minimum 175 crates. On the same basis it is com¬ 
puted that the total carload difference in the average value 
of the Florida strawberries is $392 in excess of the aver¬ 
age for the early crop States, including Florida, or $560 
when Florida is excluded, and $896 in excess of the average 
for the second early group, or $840 in excess of the average 
for the United States as a whole. They contend that the 
absence of competition and the higher price received for 
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Florida berries justifies relatively higher rates from Flor¬ 
ida than from other producing sections. 

Defendants show that for the three years 1927-1929 more 
than 90 per cent of the carload shipments from Florida 
were delivered in 10 of the leading markets and consider¬ 
ably exceeded the percentage of carload deliveries from 
other States, including Louisiana, to the same markets. The 
proportions from Louisiana ranged from 49 per cent in 
1929 to 60 per cent in 1927, while the average from all points 
was approximately 40 per cent. Approximately 50 per cent 
of the Florida shipments were delivered in the New York 
market, and complainants, on their part, consider that this 
supports their contention that the rates assailed herein had 
restricted their distribution. It should be borne in mind, 
however, that during this period carload express service 
was not available to Florida shippers. Carload movement 
from that State was in freight service and was of much 
lighter loading than the express movement from other 
States. Defendants’ witness testified that the Florida berry 
is the lightest berry he knows of, but no attempt is made in 
this record to compare the respective ladings. 

The grouping of the Florida shipping points is the same 
as that prescribed by us for express class rates, that is, by 
blocks bounded by the principal parallels and meridians. 
Generally, express carload commodity rates are made with 
regard to the freight rates of the railroads serving the same 
territory. Under its general contracts with the various rail¬ 
roads the Express Agency is prohibited from establishing 
any commodity rates less than twice the prevailing first- 
class freight rates between the same points without the con¬ 
currence of the railroad companies serving that territory 
or unless so ordered by Federal or State authority. 
32 These contracts have contained such a provision for 
many years. The purpose, it is said, is to prevent 
the establishment of express rates as low as, or lower than, 
freight rates, which practice, defendant submits, would re¬ 
sult in diversion of traffic to passenger-train movement that 
should properly move in freight service. The witness for 
the Express Agency maintains that an express rate lower 
than twice the prevailing freight rate is considered very 
low for passenger-train transportation, and refers to the 
existing block system of express rates, prescribed in 1912, 
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241. C. C. 380, wherein, as explained in Express Rates, 1922, 
83 I. C. C. 606, 612, the basic haulage charges or factors in 
the first-class rates for 50-mile blocks of travel were made 
twice the approximate average 50-mile first-class freight 
rates in the several prescribed express zones. Varying 
changes in express and freight rates in recent years have 
affected this relationship, but the witness urges that the 
fundamental principle that express rates should bear a 
proper relation to freight rates remains unchanged. Never¬ 
theless, the carload express rates on strawberries from 
Florida were not published in accordance with this prin¬ 
ciple, having been made a percentage of the corresponding 
first-class express rates, and defendant shows that in some 
instances the assailed express rates are actually lower than 
the applicable freight rates from and to the same points, 
while in other instances they are but slightly higher. For 
example, the express rates per 32-quart crate on a minimum 
carload of strawberries from Lawtey and Plant City to 
New York are equivalent to $1,921 and $2,072, respectively, 
while the freight rate is $1.95 per crate, minimum 175 crates. 

Comparison of the express commodity rates from Plant 
City and Starke 3 to Jersey City, Boston, Cincinnati, and 
Chicago, per crate and per pint or per quart, for the differ¬ 
ent-sized crates with the prevailing freight rates from and 
to the same points for each of the eight different carload 
freight minima discloses that the express rates per crate 
for the 24-pint crate are lower than the freight rates in 
each instance, while for the 36-pint, 24-pint, and 32-quart 
crates the express rates per crate are either lower or but 
slightly higher than the freight rates with the higher freight 
minima, and in all instances are lower than the rates with 
the lower minima. Reducing the rates per crate to rates 
per pint or per quart, the express rates range from 2.9 to 
3.9 cents per pint and from 5.7 to 7.5 cents per quart, and 
the freight rates range from 2.9 to 6.9 cents per pint and 
from 5.7 to 10.4 cents per quart. 

Prior to the advent of the express carload rates straw¬ 
berries from Florida moved in that service largelv in 

o i 

33 pony refrigerator boxes of 32-quart, 64-quart, and 

3 Starke is in the origin group adjacent to the Lawtey group and in a few 
instances takes the Lawtey rate, but in the majority of cases the rate from 
Starke is from 4 to 14 cents higher than the Lawtey rate. 
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80-quart capacities. The latter was the standard box 
and when loaded and fully iced weighed approximately 500 
pounds, but the transportation charges were based on an 
estimated weight of 250 pounds, or one-half of the actual 
weight. The rates assessed were commodity rates which 
were slightly lower than the second-class any-quantity ex¬ 
press rates and included pickup and delivery service if de¬ 
sired. A nominal charge of 70 cents was provided for the 
return of the empty refrigerator box. Under this method 
of shipment the average cost per quart for delivering straw¬ 
berries to numerous northern markets averaged 11 cents 
from Plant City and 10.4 cents from Starke. To the same 
markets the present carload refrigerator-car rates per 
quart average 6.6 cents from Plant City and 6.2 cents from 
Starke, or between 4 and 5 cents per quart lower than the 
former rates. Defendant points out that a reduction of ap¬ 
proximately 40 per cent in the express charges per quart 
results from the use of the present express carload refrig¬ 
erator service at the carload rates here assailed. 

For the four years prior to the 1929-1930 season an aver¬ 
age of 29,468 pony refrigerator boxes, containing 2,253,292 
quarts of strawberries, were forwarded from Florida each 
season. During the 1929-1930 season, the first year of ex¬ 
press carload movement, 22,214 pony refrigerator boxes, 
containing 1,640,120 quarts, moved from Florida, while the 
movement for the months of November, December, Janu¬ 
ary, and February of the 1930-1931 season was 11,271 pony 
refrigerator boxes, containing 825,552 quarts. By the 
marked decline in the pony-refrigerator movement it is evi¬ 
dent that the new carload express service has largely super¬ 
seded the former method of shipment. Pony refrigerator 
boxes are used only from this section. From other produc¬ 
ing territories express carload rates have been in effect 
for many years, and when first established, it is said, were 
made with relation to the freight rates from the same ter¬ 
ritory in accordance with the provisions of the contracts 
with the lines of railroad over which the express companies 
operated. For example, the contract between the Illinois 
Central Railroad Company and the American Railway Ex¬ 
press Company, dated November 18, 1911, provided that 
the latter would not carry express matter at less than one 
and one-half times the published freight rates and cov- 
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ered both carload and less-than-carload traffic. Defendant 
contends, however, that carload freight rates from Illinois 
Central territory are depressed and have always been on a 
low level, due to the policy of that railroad of establishing 
low commodity rates for the purpose of developing the 
territory along its line. 

Defendant compares the relationship between the appli¬ 
cable freight and express carload rates from repre- 
34 sentative shipping points in Florida, Louisiana, Ar¬ 
kansas, and Missouri to the 10 principal markets 
and shows that the average freight rate from Plant City 
on a 32-quart crate, minimum 175 crates, is $2.1069, while 
the average express rate per crate is $2.1385, or 100.5 per 
cent of the former. Freight shipments from Louisiana, 
Arkansas, and Missouri are subject to a minimum loading 
of 17,000 pounds, the same as express shipments. From 
Hammond, La., to the same markets the average freight 
rate is $1,372 and the average express rate is $2,132, or 155.4 
per cent of the former. From Judsonia, Ark., the average 
freight rate is $1,421 and the average express rate is $1,902, 
or 133.8 per cent of the former. From Monett, Mo., the 
average freight rate is $1.42 and the average express rate is 
$2,036, or 143.3 per cent of the former. The relationship 
between the freight and express rates varies widely to the 
individual markets. From Plant City the range is from 
87.8 to 109.9 per cent. From Hammond it ranges from 125 
to 193.1 per cent, from Judsonia 105.1 to 150.8 per cent, and 
from Monett 128.1 to 156.8 per cent. 

Comparing the express carload rates from Plant City to 
the 10 principal markets with the first-class freight rates, 
the average of the former is 135 per cent of the average of 
the latter. From Starke the average express rate is 139.1 
per cent of the average first-class freight rate. Defendant 
contends that carload express rates should never be less 
than 150 per cent of the carload freight rate on the same 
commodity between the same points and that in most cases 
a much higher percentage is justified. 

The revenue in freight service from a car containing a 
minimum of 175 32-quart crates from Plant City to repre¬ 
sentative northern markets for distances ranging from 
1,011 to 1,465 miles ranges from $328.13 to $426.88 per car 
and from 27.6 to 37.5 cents per car-mile, while the revenue 
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in express service, minimum 17,000 pounds, ranges from 
$506.60 to $637.50 per car and from 43.5 to 51.2 cents per 
car-mile. A car containing 175 32-quart crates, at the esti¬ 
mated weight of 63 pounds per crate, is equivalent to a 
minimum loading of 11,025 pounds. Defendant points out 
that the minimum load in an express refrigerator car is 
154 per cent of that in a freight refrigerator car, while the 
revenue per express car-mile averages approximately 150 
per cent of the revenue per freight car-mile, leaving out of 
consideration the additional weight and cost of the express 
refrigerator car and the fact that the movement is in pas¬ 
senger-train instead of freight-train service. 

In defense of the assailed express rates the defendant 
rail lines have submitted a cost study purporting to show 
the average gross revenue per car derived from those rates 
and the estimated cost to those defendants, exclusive 

35 of the cost to the Express Agency, of performing the 
transportation service. We have analyzed the study 

in detail, but in view of defects therein which we deem to 
render at least doubtful the showing in respect of the oper¬ 
ating costs we need not discuss it in full. 

The estimated costs are based upon data for the calendar 
year 1929, determined in the following manner: From the 
total passenger-service operating expenses of each railroad 
included in the study 4 certain classes of expenses are de¬ 
ducted as not being involved in the handling of the express 
traffic, namely: In the maintenance of way and structures 
group, expenses of station and office buildings, wharves and 
docks, paving, and stationery and printing; in the main¬ 
tenance of equipment group, all classes of expenses except 
repairs, depreciation, and retirements of steam locomo¬ 
tives and of work equipment and the proportion of super¬ 
intendence and shop-machinery expenses applicable to 
these six accounts; in the rail-line transportation group, 
station employees, station supplies and expenses, opera¬ 
tion of floating equipment, and loss and damage (baggage); 

* Atlantic Coast Line Railroad Company, Seaboard Air Line Railway Com¬ 
pany, Baltimore & Ohio Railroad Company, Central of Georgia Railway Com¬ 
pany, Chicago & Eastern Illinois Railway Company, Louisville & Nashville 
Railroad Company, Nashville, Chattanooga & St. Louis Railway, New York, 
New Haven & Hartford Railroad Company, Pennsylvania Railroad Company, 
Richmond, Fredericksburg & Potomac Railroad Company, and Illinois Central 
Railroad Company. 
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and in the miscellaneous-operations group, dining and 
buffet service. The deducted expenses are varying pro¬ 
portions of the total passenger-service operating expenses 
of the different roads. Defendants consider that the de¬ 
ductions err on the side of conservatism. 

Dividing the net amount of the total passenger-service 
operating expenses applicable to the express traffic by the 
total passenger-train car-miles in passenger, mixed, and 
special trains during the year, the average operating ex¬ 
pense per passenger-train car-mile is ascertained for each 
road and assumed to represent the average expense per 
car-mile incurred in handling an express refrigerator car, 
loaded or empty, over that road. Applying the averages 
for the several roads to the respective distances the cars 
were hauled, loaded and empty, over certain lines of those 
roads in 21 movements via particular routes and aggregat¬ 
ing the results, a total estimated operating expense per car 
for the total movement over those routes is obtained. 

Taxes and 5.75 per cent interest on investment (exclusive 
of materials, supplies, and cash working fund) are appor¬ 
tioned between freight and passenger services on the basis 
of the respective operating expenses in those services, and 
from the passenger apportionment, in order to determine 
the amount chargeable to the express traffic, deductions are 
made in the proportions of the above-mentioned de- 
36 ductions of expenses not attributable to handling 
that traffic. The applicable taxes and interest are 
reduced to averages per passenger-train car-mile for the 
several roads, which are applied to the respective distances 
the refrigerator cars were hauled loaded, and the results 
are then aggregated to determine the amounts per car for 
the total movement over the particular routes. For some 
unexplained reason, nothing is included for interest and 
taxes in connection with empty movements. 

To the foregoing costs per car is added a car rental of 
2.5 cents per loaded and empty mile, the empty movement 
being practically 100 per cent of the loaded movement, and 
from the indicated aggregate is deducted an amount for 
the estimated transportation cost chargeable to the refrig¬ 
eration service, i. e., transportation of the ice in the bunk¬ 
ers. Nothing is added for joint-facility rents or for the 
incident services of the Express Agency. 
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The contrasted figures indicate that to some destinations 
the gross revenues per car exceed the transportation costs 
by small amounts, while to others they fall short in amounts 
ranging from about $4 to about $229 per car. The higher 
deficits appear, however, to be due to the use of more or 
less circuitous routes of movement in a few cases. 

An outstanding defect in the study is that there is no 
separation of line-haul and terminal costs, the amount of 
each being reduced to an average per passenger-train car- 
mile, thus including the terminal as well as the line-haul 
factor in the average car-mile cost. A terminal factor is a 
constant, independent of and unaffected by the distance a 
car is handled. Whereas a line-haul factor is so affected 
and therefore a variable quantity. The effect of including 
both factors in the average car-mile cost and applying the 
latter to hauls of various distances is to make equally vari¬ 
able and thus pyramid the terminal factor. This is con¬ 
spicuously true here, where the combined loaded and empty 
movements embraced by the study range from 2,170 to 
3,374 miles. The evident result is an excessive estimate of 
these costs, in an undeterminable degree, including those 
of intermediate carriers in the through movements which 
perform no terminal service at all. The study also ques¬ 
tionably assumes that it costs as much to haul an empty 
car as a loaded one, and that system car-mile cost is repre¬ 
sentative of the cost on the main lines of heavy-densitv, or 
relatively heavy-densitv, traffic over which this strawberry 
traffic principally moves. Without considering other de¬ 
fects and evidently doubtful assumptions, we conclude that 
the study can not be accepted as definitely supporting the 
assailed express rates. 

Coming now to the refrigeration charges, complainants 
contrast them with like charges from other produc- 

37 ing regions and also in respect of the respective re¬ 
lationships to such charges in corresponding freight 

service. For example, to New York, Boston, Chicago, and 
Detroit the assailed charges range from 106 to 151 per cent 
of those in the freight service from and to the same points. 
To about 60 destinations the average charge by express 
from Florida approximate 125 per cent of the average by 
freight. The subjoined table contrasts the respective 
charges from several origins to three large markets, those 
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by express being lower in all the cases, except from Florida, 
than those by freight, and those by express from Florida 
materially exceeding those from the contrasted points 
wherefrom in many instances the distances are greater. 


To New York To Chicago To Boston 

Prom— Express Freight Express Freight Express Freight 

Florida points . $90.00 $59.50 $95.00 $85.00 $95.00 $65.50 

Castleberrv, Ala. 62.37 80.00 55.44 70.00 69.30 87.50 

Bald Knob, Ark. 62.37 75.00 41.58 60.00 62.37 S0.00 

Franklin, Kv. 62.37 62.50 55.44 52.50 62.37 70.00 

Ponchatoula, La. 62.37 85.00 55.44 65.00 69.30 92.50 

Sarcoxic, Mo. 62.37 70.00 41.58 50.00 62.37 75.00 

Portland, Tcnn. 62.37 72.00 55.44 57.50 62.37 80.00 


Hood River, Oreg. .... 69.30 90.00 .... .... 

On the other hand, the Express Agency submits a cost 
study in respect of the Florida traffic in the movements be¬ 
tween the points and over the routes used in the line-haul 
cost study. Contending that the same factors of refrigera¬ 
tion cost are present in both express and freight services, 
defendant submits that the factors used in constructing 
the assailed charges are those recognized by us in Refriger¬ 
ation Charges on Fruit, etc., from the South, 151 I. C. C. 
649, as proper for the purpose, although this is not entirely 
true. The revenues shown by the study are separately 
those collected under the charges for refrigeration, for 
salt, and for detention (delay) caused by shippers at points 
of origin. The costs are separated into the following items, 
with their percentages of the total: (1) Cost of ice, 51.04 
per cent, (2) cost of salt used for refrigeration, 3.49 per 
cent, (3) cost of salt used in drip pans for protection 
against freezing, 0.94 per cent, (4) cost of placing ice in 
bunkers when not included in the cost of the ice, 1.45 per 
cent, (5) expenses incident to local supervision of placing 
ice in bunkers, 2.58 per cent, (6) estimated cost of trans¬ 
porting ice in bunkers, 27.88 per cent, (7) expenses for 
telegrams and reports, 1.9 per cent, (8) loss and damage 
incident to refrigeration, 0.66 per cent, (9) costs in connec¬ 
tion with inspection, 2.58 per cent, and (10) general super¬ 
vision and overhead, 7.48 per cent, the latter item being 
11.58 per cent of items 1 to 5 and 7 to 9, inclusive. 

38 From the Express Agency’s records were ob¬ 
tained -fee quantities of ice placed in hunkers and 
salt used for refrigeration and for protection, and the cost 
of each. In cases in which ice was furnished by the Fruit 
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Growers Express Company the cost to defendant included 
certain supervision by that company of the placing in 
bunkers, and the separation of the costs of the ice and the 
supervision are made upon information furnished by that 
company. In cases in which ice was furnished by other 
companies and the service of placing in bunkers was in¬ 
cluded in the cost of the ice the placement was supervised 
by defendant’s employees, and in cases in which that ser¬ 
vice was not so included the placement was performed and 
supervised by such employees. To ascertain the average 
costs of placement and supervision by those employees 
time studies were made, covering the period February 
16-22,1931, at all points where cars were initially iced and 
were re-iced, and the ascertained costs are applied to each 
such icing and re-icing of the cars included in the study. 
The expenses incurred for telegrams and in preparation of 
reports in connection with the service were determined on 
the basis of 7-day tests during the 1930-1931 season, the 
results being applied to the cars included in the study. The 
amount included for loss and damage, 63 cents per car, is 
the average paid in connection with 1,146 cars of straw¬ 
berries from Florida by express in the 1929-1930 season. 
The amounts included in connection with inspection at des¬ 
tination by Government or other inspectors are those paid. 
The estimated cost of transporting the ice in bunkers is 
11.37 per cent of the operating expenses for the loaded 
car, that percentage representing the ratio of the cubic ca¬ 
pacity of the bunkers to that of the car as the average of 
the cars handled during the 1929-1930 season, and, as be¬ 
fore stated, is 27.88 per cent of the total refrigeration 
costs. 

Complainants have submitted no evidence to controvert 
any feature of the study, but have criticized it as covering 
only selected hauls over certain selected routes, some of 
the latter unduly circuitous, and also in other respects, 
some of the criticisms not being well taken, some of them 
immaterial, and others resting upon grounds not sup¬ 
ported by evidence. Certain of the items in the study are 
based upon defendant’s records and others are based upon 
tests not shown to be inadequate or improperly made. Our 
analysis does not disclose to us any fault to be found with 
the methods employed in determining the percentages al- 
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lotted to the several items, except in connection with the 
one item we next consider. 

Inasmuch as the estimated amount of the operating ex¬ 
penses for transporting a loaded car is excessive, it follows 
that the estimated cost of transporting ice in bunkers, 
based upon a ratio of bunker capacity to car capac- 
39 ity, is excessive in like proportion. • In addition to 
combining the line-haul and terminal factors, as 
above pointed out in connection with the line-haul study, 
the estimate for transporting the loaded car includes 
classes of expenses greater in number, as well as greater 
proportions of some classes, than those contained in our 
formula in the Refrigeration case next hereinbefore cited. 
There are not of record, however, the data necessary to a 
determination of the extent of the overestimate. At the 
same time, if it is excessive by as much as 25 per cent it 
will affect the total refrigeration cost by only about 7.5 
per cent. 

On this record, considering the unrebutted showing of 
the relationships of costs to revenues, notwithstanding the 
unfavorable comparisons with like charges from other pro¬ 
ducing regions, we can only conclude that the assailed re¬ 
frigeration charges are not shown to have been or to be 
unreasonable or otherwise unlawful. 

Complainants assail the routing restrictions and the di¬ 
version and reconsignment rules and charges published in 
the Express Agency’s tariffs as unfair and unreasonable. 
Its original tariff provided that the rates published therein 
were applicable only over the routes specifically shown. It 
further provided that after a shipment had left the point 
of origin one diversion or reconsignment of both might be 
made on the written order of the consignee, and that, if 
the destination of a carload shipment was changed and the 
previous destination was not directly intermediate on a 
route established therein between point of origin and the 
new destination, charges would be assessed at the rate to 
the point of diversion, plus the rate from point of diver¬ 
sion to final destination. No charge was made for one di¬ 
version, but the transportation charges were assessed at 
the commodity rate to the point of diversion, plus the sec¬ 
ond-class any-quantity rate beyond. In its succeeding tar¬ 
iff the routing restriction was -withdrawn entirely and the 
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item covering diversion and reconsignment was modified to 
provide a charge of $2.70 for the second diversion or re¬ 
consignment, $6.30 each for the third, fourth, and fifth, and 
$9 for each one thereafter, subject to the condition that 
the new destination was on an established route for through 
express traffic and necessitated no back or out-of-line haul. 

For the purpose of showing how these rules operate and 
to illustrate the resulting cost to the shipper, complainants 
offer comparisons of the total charges which would accrue 
on a carload shipment of strawberries, minimum 17,000 
pounds, from Plant City when two or more diversions are 
involved. For example, they take a shipment originally 
consigned to Jersey City, diverted to Philadelphia in 
transit, and reconsigned to Jersey City where no out-of- 
line or back haul is involved. Under the first tariff 
40 no charge would be made for either diversion, but 
the rates assessed would be a combination of the 
commodity rate of $3.08 to Philadelphia and the second- 
class any-quantity rate of 94 cents beyond, which would re¬ 
sult in a total charge of $683.40. Under the succeeding 
tariff a charge of $2.70 would be made for the second di¬ 
version, but the through rate of $3.29 from Plant City to 
Jersey City would apply and result in total charges of 
$562, or a difference of $121.40 per car. Complainants 
concede that after the car had been set out of the train a 
diversion charge higher than if the car were diverted while 
still in transit is entirely proper, but they maintain that 
third and subsequent diversions, while the shipment is in 
transit, cost no more than the second and contend that the 
ascending scale of charges foi" this service is not justified. 
Their evidence indicates that similar charges are not made 
on like traffic from any other State, and we arc here per¬ 
suaded that there is no justification for successively in¬ 
creased charges for successive diversions or reconsign¬ 
ments. But we can not here find that a uniform charge 
should be the lowest of the present charges and conclude 
that $3 would be justified. 

The charges published in the express tariff for the privi¬ 
lege of pre-cooling shipments are also assailed. They are 
provided for as follows: 
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Precooling of Cars 

(a) If shipper elects to use precooling apparatus to cool 
shipments of strawberries, which have been loaded or in 
process of loading in pre-iced car at point of origin, a 
charge of $5.00 will be assessed, which charge is in addition 
to all other charges prescribed in this tariff. 

(b) If shipper elects to have salt applied to the ice in the 
bunkers of cars precooled by him, a charge of $2.50 per car 
will be assessed in addition to the charge prescribed in 
paragraph (a) of this item. 

Precooling apparatus consists of electric fans which are 
placed in the bunkers of the cars, for a period of three to 
five hours after the cars are iced and loaded, to assist the 
circulation of air through the car and more quickly lower 
the temperature of the berry. The precooling of a ship¬ 
ment is performed by the shipper himself or at his expense 
by a company operating independently of the transporta¬ 
tion companies. Neither the Express Agency nor the car¬ 
riers perform the service, and complainants contend that 
the charge is arbitrary, excessive, unreasonable, and un¬ 
warranted. 

Defendants explain that the precooling privilege was in¬ 
serted in the 1930-1931 tariff at the request of shippers. 
While it is admitted that the Express Agency does not 
furnish the apparatus or perform the actual service, it is 
testified, without contradiction, that the charge is made to 
cover the expense of necessary supervision to see that the 
lading is not damaged and that the hatches are 
41 properly closed; also, to cover the additional melt- 
age of ice during the period of precooling and the 
added expense due to the fact that cars are frequently de¬ 
layed beyond the regular time of departure and must be 
transported in extra trains. A similar precooling charge 
is assessed for like service on shipments moving from 
Louisiana and other Mississippi Valley States and also 
from California, where the precooling service is similarly 
performed on other commodities as well as berries and the 
charges are somewhat higher, ranging from $7.50 per car 
on fruits, vegetables, and berries to $15 per car on figs, 
melons, and peaches. The evidence presented is not con¬ 
vincing that this charge is unreasonable. 
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The estimated weights of the various crates of straw¬ 
berries from Florida are assailed as unreasonable by com¬ 
plainants in No. 24145. They refer to many decided cases 
wherein estimated weights of 50 and 55 pounds for a 32- 
quart crate have been used for many years. Witnesses 
testify that the Florida crate is made of lighter-weight 
material than crates from other sections, but were unable 
to state the weight of any crate. They also testify that 
tests made at destinations indicate that the weight of a 32- 
quart crate of strawberries ranges from 50 to 58 pounds, 
but the testimony is given from memory and is unsup¬ 
ported by the test records. Present estimated weights ap¬ 
plicable to the 24-pint and 24-quart crates from Louisiana 
are 20 and 38 pounds, respectively. The 32-quart and 36- 
pint crates are not used in that territory. A test of 10 24- 
pint crates taken from a shipment showed an average 
weight at destination of 22.9 pounds. 

Defendants point out that weights at point of origin 
are the governing weights; that perishable commodities 
weigh less at destination that at point of origin; and that 
shrinkage in transit will amount to two or three pounds 
per crate or more if the fruit is not in good condition. It is 
said that the weight of the berries is influenced by the 
amount of moisture content, and that the actual weights 
vary in the different localities and in the same locality at 
different times. This is supported by test weights of Flor¬ 
ida strawberries made bv the Southern Weighing & Inspec¬ 
tion Bureau over a period of years, as follows: In 1923 
150 32-quart crates at Plant City averaged 64.26 pounds, 
in 1924 the same number of crates averaged 64.44 pounds, 
in 1925 40 crates at Lawtev averaged 60 pounds, and in 
1926 1,448 crates at various points in Florida ranged from 
62.60 to 66.71 pounds, with an average of 65.34 pounds. 
Tests made in 1928 show a range from 59.60 to 68.30 
pounds, with an average of 63.30 pounds, for 888 crates; 
and in 1931 the average for 955 32-quart crates was 62.42 
pounds. For the latter year 290 24-quart crates averaged 
46.56 pounds, 1,180 36-pint crates averaged 36.91 pounds, 
and 900 24-pint crates averaged 25.46 pounds. The Express 
Agency considers the estimated weights applied to 
42 the 24-pint and 24-quart crates from the Mississippi 
Valley too low and has initiated a proceeding before 
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us looking to increases thereof. The evidence here sub¬ 
mitted does not lead to a definite finding concerning the 
weights from Florida. 

The strawberry movement in freight service from Flor¬ 
ida has fluctuated widely during the past decade. In the 
1922-1923 season the Seaboard handled 367 cars and the 
Coast Line 666 cars. The 1925-1926 season was the poor¬ 
est prior to the inauguration of the express carload serv¬ 
ice, when only nine cars moved over the Seaboard and 300 
cars over the Coast Line. The maximum number of cars 
moved during the 1928-1929 season, when the Seaboard 
originated 830 and the Coast Line 810. Since that season 
the carload express service has been available and the 
freight movement has fallen off perceptibly. During the 
1929-1930 and the 1930-1931 seasons the Seaboard origi¬ 
nated 87 and 165 cars, respectively, while 146 and 205 cars, 
respectively, were originated on the Coast Line. As all the 
strawberry traffic from Florida originates on those rail¬ 
roads, it will be seen that the total movement in freight 
service was 233 cars during the 1929-1930 season and 370 
cars during the following season. The shipments origi¬ 
nated at points on the Coast Line during the latter season 
ranged from two cars at Winston to 64 cars at Dover. 
Eighty-four cars were delivered to Louisville, Cincinnati, 
Cleveland, Detroit, and Chicago, 11 cars to Pittsburgh, and 
88 cars to Washington, Baltimore, Philadelphia, Jersey 
City, New York, Buffalo, and Boston. The remaining 22 
cars were delivered in 1-car or 2-car lots to scattered points. 
The record contains no information regarding the origin 
and distribution of strawberry shipments from points on 
the Seaboard, but it is said that the record of the Coast 
Line is representative. 

The shipping season, the prices paid the growers, the 
character of the crates, the number of pint or quart boxes 
per crate, and for accounting purposes, but not for com¬ 
puting transportation charges, the estimated weights per 
crate are the same in the freight service as in the express 
service. 

Strawberries in carloads are rated first class in the 
southern and official classifications and third class in the 
western. However, the movement in freight service is gen¬ 
erally on commodity rates. The present carload freight 
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rates assailed herein are per crate and vary according to 
the character of the crate used and the minimum number 
of crates per car. Two alternative minima are provided 
in connection with each of the four kinds of crates. The 
various rates apply from all Florida points as a single 
origin group. 

The following table, compiled from exhibits of record, 
shows the kind of crates in use, the estimated weights per 
crate, the various carload minima in crates, and the 
43 various assailed rates per crate applicable, for ex¬ 
ample, from Florida to New’ York. It also shows 
the equivalent of the assailed rates equated to rates per 
100 pounds and the various carload minima in pounds, as 
w r ell as the revenue per car. 

Carload Equiva- 



Estimated 

weight 

mini¬ 
mum in 

Rate 

per 

lent rate 
per 100 

Carload 

Revenue 

Kind of crate 

per crate 

crates 

crate 

pounds 

minimum 

per car 

32-quart ... . 

Pounds 
.. 63 

100 

$2< i Oi) 

$4.37 

Pounds 

6,300 

$275.30 

Do . 

.. 63 

175 

1.95 

3.10 

11,025 

341.25 

24-quart .... 

.. 48 

134 

2.09 

4.35 

6,432 

280.06 

Do . 

.. 48 

234 

1.4S 

3.0S 

11,232 

346.32 

36-pint . 

.. 36 

180 

1.57 

4.36 

6,480 

282.60 

Do . 

.. 36 

312 

1.11 

3.08 

11,232 

346.32 

24-pint . 

.. 25 

200 

1.38 

5.52 

5,000 

276.00 

Do . 

.. 25 

350 

.975 

3.90 

8,750 

341.25 


Complainants point out that w’hen the various rates per 
crate based on the several carload minima are equated to 
rates per 100 pounds on the basis of the estimated weights 
per crate the results show that several different rates are 
applicable to the same commodity from the same shipping 
points to the same destinations over the same line of haul. 
The published package rates apply to destinations in 
southern, trunk-line, and New’ England territories, but to 
destinations in central and w’estern trunk-line territories 
the situation is somewhat more complicated in that the fac¬ 
tors from the Ohio and Mississippi River crossings are 
published in amounts per 100 pounds and are based on 
much higher minima, which range from 17,000 to 20,000 
pounds. On shipments to the latter destinations the Flor¬ 
ida shipper is assessed charges beyond the river crossings 
on weights greatly in excess of those loaded. While com¬ 
plainants admit some responsibility for the present adjust¬ 
ment, they maintain that the present-day transportation 
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conditions and facilities differ radically from what they 
were when this matter was presented to and considered by 
us in former years, and urge that the changed conditions 
justify a readjustment in the present rate structure. 

Complainants submit that in 1908, when the Fla. Frt. & 
Veg. Shprs. Protect. Asso. case, supra, was decided, the 
service to northern markets was slow and inadequate; that 
the carriers did not own any refrigerator equipment, 
which was then furnished by independent companies op¬ 
erating refrigerator-car service; that the cars were short 
in length and poorly insulated; that refrigeration was less 
efficient; that greater degrees of heat prevailed near the 
roof of the car; that the fruit had to be stacked high to 
secure a minimum loading; and that when so loaded the 
berries did not keep in transit, particularly those near the 
roof. In such circumstances the shippers preferred 
44 a lower minimum to a lower rate and heavier load¬ 
ing. In contrast therewith they point out that the 
present equipment is thoroughly modernized; that the cars 
are now of standard length and better insulated; that re¬ 
frigeration is more efficient; and that train schedules from 
Florida have been materially shortened. Under the im¬ 
proved conditions, they testify, strawberries can safely be 
loaded much heavier. They now seek an establishment of 
rates for the future to be fixed upon the 100-pound basis, 
subject to a proper carload minimum weight. The rail de¬ 
fendants admit that the present adjustment is not perfect 
and that some changes should be made therein. The Flor¬ 
ida carriers are willing to revamp the entire freight-rate 
structure, if that is what the shippers want, so long as it 
does not result in any material reduction in the aggregate 
revenue from the strawberry traffic. They express a will¬ 
ingness to disrupt the present parity in rates between the 
northern and southern Florida districts, to abolish the 
present rate-per-crate basis and the various carload min¬ 
ima, to publish one rate basis and one minimum and to 
establish joint rates to all points to which shippers desire 
to ship. In Florida R. R. Commrs. v. A. <& R. R. R. Co., 
supra, recently decided, the package basis of rates on fresh 
vegetables and citrus fruit was criticized and rates per 100 
pounds were prescribed. Similar action should be taken 
herein. 
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The 32-quart and 36-pint crates are those which have 
been used most generally by the Florida shippers in past 
years, but the present tendency is toward the 24-quart 
crate. Freight shipments from Florida are generally made 
under the higher minima. It will be noted from the next 
foregoing table that the higher minima for these particular 
crates, 'when reduced to pounds on the basis of the esti¬ 
mated weights, are slightly in excess of 11,000 pounds, and 
that the rates applicable thereto, when equated to rates per 
100 pounds, are also substantially the same. Complainants 
now propose a minimum of 17,000 pounds, the same as the 
defendants voluntarily established in the new express serv¬ 
ice, and also to make it uniform with the minimum appli¬ 
cable to both freight and express shipments from Louis¬ 
iana, Alabama, Tennessee, and States west of the Missis¬ 
sippi River. With the present method of precooling ship¬ 
ments, which move in modern and efficient refrigerator 
cars on the improved schedules, they have every confidence 
that the commodity can be safely and conveniently loaded 
to that minimum. Defendants are willing to observe a 
minimum of 17,000 pounds in connection with proper rates 
per 100 pounds if the commodity can be safely so loaded. 
They point out, however, that in the past the loading of 
Florida shipments has been considerably under that 
weight. Of the 205 cars handled by the Coast Line during 
the 1930-1931 season all but 7 moved under the 
45 higher minima. One car vreighed 17,532 pounds, 
two cars weighed 15,806 and 15,288 pounds, respec¬ 
tively, three cars weighed in excess of 14,200 pounds, 10 
cars exceeded 13,100 pounds, and 34 cars exceeded 12,000 
pounds, while the remainder, with one exception, exceeded 
11,000 pounds. The average loading of 32 cars containing 
32-quart crates was 10,647 pounds, 70 cars containing 36- 
pint crates averaged 11,628 pounds, while the remainder, 
which contained crates of varying sizes, averaged 11,662 
pounds. The average loading of all cars under the higher 
minima w'as 11,482 pounds. Complainants urge that the 
loading in the past is not conclusive, as there has been little 
or no incentive to the Florida shipper to load in excess 
of the minima provided in the tariffs. Certain of the above 
shipments were substantially in excess of the present min¬ 
ima and w r ere made with safety and satisfaction so far as 
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the record discloses, and there appears to be no substantial 
reason why the 17,000-pound minimum should not be pre¬ 
scribed. 

Complainants also contend, as previously stated, that 
maximum reasonable rates on strawberries from Florida 
in carload freight service will not exceed 65 per cent of the 
contemporaneous first-class freight rates from and to the 
same points. To support this they point out that in Con¬ 
solidated Southwestern Cases, 123 I. C. C. 203, freight rates 
on strawberries to, from, and between points in south¬ 
western territory and from the Southwestern States to offi¬ 
cial territory were fixed at 65 per cent of first class, mini¬ 
mum 17,000 pounds; also, that this basis was in part found 
not unreasonable, and rates on the same level were in part 
prescribed, in Arkansas Railroad Commission v. Ann A. R. 
Co., 153 I. C. C. 371, for application to strawberries and 
grapes, in carloads, from points in Arkansas and Missouri 
to destinations in central, Illinois, and western trunk-line 
territories. It should be said, however, that those cases 
contemplated only the usual freight service; not the special 
service of the instant freight-rate case. This also, for pres¬ 
ent purposes, adequately distinguishes from this case the 
several cases in which southern carriers voluntarily estab¬ 
lished or we prescribed for commodities in southern terri¬ 
tory the same percentages of first class as had been pre¬ 
scribed in the Southwest, cited by complainants to support 
their contention that the differences in the class-rate struc¬ 
tures of the Southeast and Southwest fairly represent the 
differences in transportation conditions in the respective 
territories. 

The strawberry industry in Florida was first developed 
in the northern district, which was then served by the Sea¬ 
board. Prior to February 12, 1901, the rates per crate 
were applicable to any quantity. The first Seaboard tariff 
became effective on that date and carried a carload rate 
on strawberries from Lawtey and Starke to New 
46 York of $1,835 per crate, subject to a minimum of 
100 32-quart crates. In February, 1906, at the re¬ 
quest of Florida shippers, the Seaboard established a rate 
of $1.30 per crate, subject to a minimum of 200 32-quart 
crates, but in 1908, by our order, the minimum was reduced 
to 175 crates and the rate remained unchanged. This rate 
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remained in effect until .Tune 15, 1918, when it was in¬ 
creased 25 per cent and became $1,625 under an order of 
the Director General of Railroads. On August 26, 1920, it 
was further increased 33 1/3 per cent, to $2,165, and on 
July 1, 1922, was reduced 10 per cent, to $1.95, under our 
orders and has so continued to the present time. As the 
industry developed in the southern district the same rates 
were made applicable from those shipping points, although 
they were somewhat more 'distant. As the 24-quart, 24- 
pint, and 36-pint crates came into use the rates and mini¬ 
mum loadings established thereon were so related to the 
32-quart-crate rates as to produce substantially the same 
carload revenue and the same minima. It will be noted 
in the preceding table that the lower and higher minima in 
pounds for the 32-quart, 24-quart, and 36-pint crates, re¬ 
spectively, are substantially the same and that the respec¬ 
tive revenues per car are also substantially the same. The 
minima in pounds for the 24-pint crates are respectively 
somewhat lower than the others, but the respective reve¬ 
nues per car are practically the same. 

Defendants take the position that the present rates are 
not unreasonable. They compare the rates and the reve¬ 
nues thereunder on strawberries in 32-quart crates from 
Florida to the 10 principal markets with the rates on and 
revenues from citrus fruit, vegetables n. o. s., lumber, and 
naval stores from and to the same points. They point out 
that in the Perry case, supra, the rates prescribed for 
strawberries from Calahan, Fla., to New York were meas¬ 
ured by the rates which had been prescribed for oranges 
from and to the same points, and produced a carload reve¬ 
nue approximately 250 per cent of that from oranges. In 
Fla. Frt. <& Veg. Shprs, Protect. Asso. v. A. C. L. R. R. Co., 
supra, the rates on oranges were revised with the result 
that the carload revenue from strawberries from Lawtey 
to New York was 128.5 per cent of the carload revenue 
from the oranges. Defendants indicate that the present 
carload revenue from strawberries under the 175-crate 
minimum from Lawtey to New York is 111 per cent of the 
minimum carload revenue from oranges under the rates 
recently prescribed on the latter commodity in Florida 
R. R. Commrs. v. A. & R. R. Co., supra, while from Plant 
City to New York the carload revenue from strawberries 
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is only $1.05 more than the minimum carload revenue from 
citrus fruit. 

Defendants show that the earnings under the present 
rates from Lawtey to these markets range from 32.7 to 42.6 
cents per car-mile for distances ranging from 771 
47 to 1,220 miles. From Plant City, for distances 
ranging from 909 to 1,358 miles, the earnings are 
somewhat lower and range from 29 to 36.1 cents per car- 
mile. The earnings on citrus fruit from Florida range from 
27.7 to 33.5 cents per car-mile, and prior to our recent de¬ 
cision in Railroad Commrs. of Fla. v. Aberdeen & R. R. 
Co., supra, the earnings on vegetables n. o. s. from Florida 
in refrigerator cars under ventilation ranged from 22.5 to 
29.4 cents per car-mile. The approved or prescribed rates 
on lumber and naval stores from Florida to points in offi¬ 
cial territory yield revenues ranging from 19.4 to 25.7 cents 
and from 17.6 to 42.1 cents per car-mile, respectively. De¬ 
fendants point out that these commodities move in much 
larger volume than do strawberries; generally move regu¬ 
larly throughout the year; do not move in the heavier and 
more costly refrigerator cars; and do not require expe¬ 
dited service. 

Defendants also show that the average distance from 
Plant City and Lawtey to the 10 leading markets, in central 
and tr unk- line territories, ranges from 840 to 1,289 miles, 
and that the averages of the published and the constructive 
first-class rates from and to the same points range from 
$2.22 to $2.76. They note that the present rates on the 32- 
quart crate, minimum 175 crates, from Florida to these 
markets, when equated to the 100-pound basis, range from 
$2.90 to $3.69 and from 121 to 136 per cent of the first-class 
rates from and to the same points. They point out that in 
Carolina Shippers Asso. v. Atlantic Coast Line R. Co., 160 
I. C. C. 700, rates were prescribed for strawberries and 
huckleberries from points in the Mount Olive group in 
North Carolina to Boston and Providence, wdiich are 131 
per cent of the first-class rates from and to the same points; 
that in Hannaford Bros. Co. v. Atlantic Coast Line R. Co., 
168 I. C. C. 195, the rates fixed for strawberries from cer¬ 
tain points in North Carolina to Portland, Me., are 139 per 
cent of the first-class rates; that in Peninsula Produce 
Exch. v. Pennsylvania R. Co., 160 I. C. C. 711, the rates on 
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strawberries from the Eastern Shore district of Delaware, 
Maryland, and Virginia to destinations in official and Ca¬ 
nadian territories are fixed at 140 per cent of first class; 
and that in Tourtellot v. New York, N. U. & H. R. Co., 178 
I. C. C. 435, the rates on strawberries, in carloads, from 
Cedarville and Rosenhayn, N. J., to Providence, based on 
150 per cent of first class, were found not unreasonable. 

The rates prescribed or approved in the cases next above 
cited yield car-mile revenues ranging from 31.2 to 33.8 
cents for distances ranging from 773 to 945 miles and, de¬ 
fendants submit, support their contention that the rates 
here assailed are not unreasonable. In the Carolina case 
and Hannaford case the traffic originates at points 
48 on the Coast Line and the rates are based on a mini¬ 
mum of 12,980 pounds. In the Peninsula Produce 
case the traffic originates at points on the Pennsylvania 
Railroad and the rates are subject to a minimum of 12,000 
pounds, while in the Tourtellot case the minimum is 15,000 
pounds. The minima in those cases are somewhat higher 
than the present minima on Florida shipments, but the 
rates prescribed or approved therein based on those minima 
closely approximate the present first-class rates, minimum 
17,000 pounds. 

The originating rail lines are willing, if their connections 
concur, to apply the present first-class freight rates from 
all shipping points in Florida to points in southern and 
central territories and to establish rates equal to construc¬ 
tive first-class rates to points in trunk-line and New En¬ 
gland territories, all subject to a minimum of 17,000 pounds 
per car. They compute that this basis will result in re¬ 
ducing the present rates when shipments are loaded on an 
average in excess of 14,000 pounds. To illustrate: The 
equivalent of the present rate on the 32-quart crate, mini¬ 
mum 175 crates, to New York is $3.10. The constructive 
first-class rate from Lawtey to New York is $2.35, or 75 
cents less than the assailed rate. From Plant City to New 
York the constructive first-class rate is $2.63, or 47 cents 
less than the assailed rate. Should the shipments load to 
16,000 pounds the rate from Lawtey per 100 pound of ber¬ 
ries would be equivalent to $2.49, or a reduction of 61 cents. 
The corresponding rate from Plant City would be equiva¬ 
lent to $2.79, or 31 cents less than the assailed rate. If the 
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shipments load to 15,000 pounds the like reductions in the 
Lawtey and Plant City rates would be 44 and 12 cents, re¬ 
spectively. In the event the shipments load to 14,000 
pounds the Lawtey rate would be similarly reduced 25 
cents, while the Plant City rate would be increased 10 
cents. At 13,000 pounds the Lawtey rate would be so re¬ 
duced 2 cents and the Plant City rate would be increased 
34 cents. 

Similar results would follow on shipments of the 24- 
quart, 24-pint, and 36-pint crates under the higher minima 
to such other destinations as Chicago, Buffalo, Philadel¬ 
phia, Detroit, Cleveland, and Cincinnati. Defendants con¬ 
tend that this basis will establish rates which are free from 
undue discrimination and in harmony with the prescribed 
rates from the Carolinas and the Eastern Shore district to 
New England and official territories. They argue that such 
a line of rates will enable the shipper to help himself by 
loading heavier than he now does, thereby securing the 
lower line-haul rates and also reducing the refrigeration 
charges per crate. The latter charge from Florida to New 
York approximates $63 per car and on a car of 175 crates 
amounts to 36 cents per crate, but if the shipper loads to 
17,000 pounds he will place 270 32-quart crates in 
49 the car and thus reduce the refrigeration charge 
to approximately 23 cents per crate. Defendants 
observe that, while to some extent this plan will reduce 
their gross revenue in the event shipments are loaded in 
excess of 14,000 pounds, the general effect will be to reduce 
the total number of cars required to handle the tr affi c and 
result in some economy in the expenses of conducting this 
transportation. The general effect of defendants’ pro¬ 
posal would be to increase materially the carload revenues. 
For example, the present revenue, Florida to New York, is 
approximately $341 per car, whereas on defendants’ basis 
the revenue from Lawtey would be $399.50 and from Plant 
City, $447.10. To Chicago the present revenue approxi¬ 
mate $390 per car, but the proposed basis would yield 
$426.70 from Lawtey and $462.40 from Plant City. The 
carriers would, however, haul a heavier load per car and 
at the same time reduce the rates per 100 pounds of berries 
hauled. 
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Weighing the evidence so far as it bears upon the ques¬ 
tion of maximum reasonable rates for this special freight 
service, in the light of the levels prescribed and approved in 
the four cases next hereinbefore cited for application within 
the same eastern territory, coupled with the lower minima 
to which they are subject, taken in connection with defen¬ 
dants’ concession concerning rates for the future and com¬ 
plainants’ concession concerning a future materially 
higher carload minimum, we reach the conclusions ex¬ 
pressed in the findings below respecting those freight rates. 

It is conceded by all parties that in general express rates 
should be higher than corresponding freight rates. Here, 
however, while the express-service schedules are still 
shorter than those of the freight service, the schedules of 
both services are within the limits we prescribed for the 
traffic in question. There is not, therefore, that degree of 
difference which generally obtains between express and 
freight services, and the spread in the rates should be nar¬ 
rowed accordingly. 

So far as the third-section allegations in Nos. 24145 and 
24671 are concerned, not only is the shipping season from 
Florida overlapped by but small portions of those from the 
other producing sections, with relatively small opportunity 
for effective competition, but we find of record no proof 
of actual undue prejudice and preference attributable to 
the differences in the respective rates. There is no evi¬ 
dence of unjust discrimination, in violation of section 2 of 
the act. Nor is there evidence of definite pecuniary dam¬ 
age to complainants by reason of the former routing re¬ 
strictions in the express tariff or by reason of past refusals 
to honor diversion or reconsignment orders contrary to 
tariff provisions. 

50 In our findings below the southern, southwestern, 
official, and western trunk-line territories are those 
respectively defined or embraced as such, however par¬ 
ticularly denominated, in Southern Class Rate Investiga¬ 
tion, 100 I. C. C. 300, Consolidated Southwestern Cases, 123 
I. C. C. 203, Eastern Class Rate Investigations, 164 I. C. C. 
314, and Western Trunk-Line Class Rates, 164 I. C. C. 1, 
and supplemental reports therein. 

We find as follows: 


GEO. ALLISON & CO., INC., ET AL. VS. INTER. COM. COM. 53 

1. That the assailed rates on fresh strawberries, in car¬ 
loads, in express service, under refrigeration, under 
through billing from points in Florida to destinations in 
southern, southwestern, central, and western trunk-line ter¬ 
ritories, were, are, and for the future will be unreasonable 
to the extent that they have exceeded or may exceed 120 per 
cent of the present first-class freight rates from and to the 
same points, carload minimum 17,000 pounds. 

2. That the assailed rates on fresh strawberries, in car¬ 
loads, in express service, under refrigeration, under 
through billing from points in Florida to destinations in 
trunk-line territory, including the Buffalo-Pittsburgh zone, 
and in New England territory were, are, and for the future 
will be unreasonable to the extent that they have exceeded 
or may exceed 120 per cent of first-class freight rates from 
and to the same points constructed in accordance with find¬ 
ings 17-b, 17-d and 17-f in the third supplemental report in 
Southern Class Rate Investigation, 128 I. C. C. 567, 599, 
carload minimum 17,000 pounds. 

3. That the charges for standard refrigeration of fresh 
strawberries, in carloads, in express service, from points in 
Florida to destinations designated in the foregoing two 
findings are not shown to be unreasonable or otherwise un¬ 
lawful. 

4. That the assailed charges on fresh strawberries, in 
carloads, from points in Florida to destinations designated 
in the foregoing findings numbered 1 and 2, diverted or 
reconsigned in transit without necessary back hauls or out- 
of-line hauls, were, are, and for the future will be unrea¬ 
sonable to the extent that they have exceeded or may exceed 
those that would accrue from application of the rates pre¬ 
scribed in said foregoing findings, as the cases may be, plus 
a charge not to exceed $3 for each diversion or reconsign¬ 
ment after the first in each case, without further charge 
when the shipper’s order is received at point of diversion 
or reconsignment in time to avoid the necessity of switch¬ 
ing the car containing the shipment from the inbound train 
in which consistently with the order it could continue in 
transit. 

5. That the assailed so-called precooling charge is not 
shown to have been or to be unreasonable or otherwise 
unlawful. 
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51 6. That the assailed rates on fresh strawberries, 
in carloads, in freight service, under refrigeration, 

from points in Florida to destinations designated in the 
foregoing finding numbered 1 are and for the future will 
be unreasonable to the extent that they may exceed the 
present first-class freight rates from and to the same 
points, carload minimum 17,000 pounds. 

7. That the assailed rates on fresh strawberries, in 
freight service, under refrigeration, from points in Florida 
to destinations designated in the foregoing finding num¬ 
bered 2 are and for the future will be unreasonable to the 
extent they may exceed first-class freight rates from and 
to the same points constructed as provided in said fore¬ 
going finding, carload minimum 17,000 pounds. 

8. That complainants in Nos. 23972, 24145, and 24671 
made shipments as described and paid and bore the charges 
thereon at the rates and charges herein found unreason¬ 
able; that they were damaged thereby in the respective 
amounts of the differences between the charges paid and 
those which would have accrued at the rates and charges 
herein found reasonable; and that they are entitled to 
reparation in those amounts, with interest. They should 
comply with Buie V of the Buies of Practice. The state¬ 
ments filed may list shipments made during the pendency 
of these proceedings, if accompanied by proof in affidavit 
form that complainants made such shipments and paid and 
bore the charges thereon. If defendants object to proof 
in that manner a further hearing may be requested. 

An appropriate order will be entered. 

52 Exhibit “B” 

Order 

At a Session of the Interstate Commerce Commission, Divi¬ 
sion 5, held at its office in Washington, D. C., on the 
30th day of December, A. D. 1932 

No. 23972 

B. W. Burch, Incorporated; American Fruit Growers In¬ 
corporated of Illinois; Fox & Godding, a partnership 
composed of Charles B. Godding and Jared W. Fox; 
Merkel Brothers Company; La Mantia Bros. Arrigo 
Company; The S. A. Gerrard Company of Chicago; A. 
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Jacob & Company, Abram Jacob, owner; Ben B. 
Schwartz, Incorporated; Wm. Flean & Company, a 
partnership composed of Wm. Flean and David Cohen; 
M. Degare Company; Sanzone Palmisano Company, a 
partnership composed of Vincent Sanzone, Sr., Vin¬ 
cent Sanzone, Jr., Charles Sanzone, Frank Palmisano, 
Sr., Frank Palmisano, Jr., and Wm. R. Palmisano; The 
Forest City Produce Company; Iron City Produce 
Company, Incorporated; Louis J. l)e Carlo; The S. A. 
Gerrard Company of New’ York; W. C. & H. W. Davis, 
Incorporated; W. C. Dayo & Brother, Incorporated; 
Peter W. Gibbons; Popkin Brothers, Incorporated; 
F. C. Spadaro & Company; F. C. Spadaro, owner: 
Hudson Stevens Company, a partnership composed of 
Arthur R. Hudson and Oscar J. Stevens; John De 
Mayo Company, John De Mayo, owner; W. Gleason 
Company; E. H. Kingman Company; York & Whitney 
Company; E. C. Fitz and Company; Gentile Brothers 
Company; Lewis D. Goldstein; Lee R. Miller Auction, 
Incorporated; W. B. Chandler & Company, W. B. 
Chandler, owner; R. J. Head; I. D. Giddens;.Dover 
Growers Corporation; and E. W. Wiggins Estate, 
George H. Wilder, Administrator 

v. 

Railway Express Agency, Incorporated; Atlantic Coast 
Line Railroad Company; The Baltimore and Ohio 
Railroad Company; Boston and Maine Railroad; Buf¬ 
falo, Rochester and Pittsburgh Railway Company; 
The Central Railroad Company of New Jersey; The 
Chesapeake and Ohio Railway Company; The Chicago 
and Alton Railroad Company (William W. Wheelock 
and William G. Bierd, Receivers): Chicago, Indianap¬ 
olis and Louisville Railway Company; The Chicago, 
Rock Island and Pacific Railway Company; The Cin¬ 
cinnati, New’ Orleans and Texas Pacific Railway Com¬ 
pany; The Cleveland, Cincinnati, Chicago and St. 
Louis Railway Company (The New’ York Central Rail¬ 
road Company, Lessee); The Delaware and Hudson 
Company; Detroit, Toledo and Ironton Railroad Com¬ 
pany; Erie Railroad Company; Florida East Coast 
Railway Company; Illinois Central Railroad Com¬ 
pany ; Louisville and Nashville Railroad Company; The 
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Michigan Central Railroad Company (The New York 
Central Railroad Company, Lessee); Missouri Pacific 
Railroad Company; The Nashville, Chattanotfga & St. 
Louis Railway; The New York Central Railroad Com¬ 
pany; The New York, New Haven and Hartford Rail¬ 
road Company; Norfolk and Western Railway Com¬ 
pany; The Pennsylvania Railroad Company; Reading 
Company; Richmond, Fredericksburg and Potomac 
Railroad Company; St. Louis-San Francisco Railway 
Company; Seaboard Air Line Railway Company; 
Southeastern Express Company; Southern Railway 
Company; and The Delaware and Hudson Railroad 
Corporation 


53 No. 24145 

Wishnatzki & Nathel, a partnership composed of Harris 
Wishnatzki and Samuel Nathel 


v. 

Railway Express Agency, Incorporated; Atlantic Coast 
Line Railroad Company: Seaboard Air Line Railway 
Company; Richmond, Fredericksburg and Potomac 
Railroad Company; and The Pennsylvania Railroad 
Company 


No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated 

v. 

Railway Express Agency, Incorporated; Atlantic Coast 
Line Railroad Company; Seaboard Air Line Railway 
Company (L. R. Powell, Jr., and E. W. Smith, Re¬ 
ceivers) ; Richmond, Fredericksburg and Potomac 
Railroad Company; The Pennsylvania Railroad Com¬ 
pany; and The New York Central Railroad Company 


No. 24612 

R. W. Burch, Incorporated: Lee R. Miller Auction, Incor¬ 
porated: W. B. Chandler Company, W. B. Chandler, 
owner; R. J. Head; I. D. Giddens; Dover Growers Cor- 
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poration; and E. W. Wiggins Estate, George H. 
Wilder, Administrator 


v. 

Same defendants as in No. 23972, together with Seaboard 
Air Line Railway Company (L. R. Powell, Jr., and 
E. W. Smith, Receivers), but excluding The Delaware 
and Hudson Company and Southeastern Express Com¬ 
pany. 

These cases being at issue upon complaints and answers 
on file, and having been duly heard and submitted by the 
respective parties, and full investigation of the inat- 
54 ters and things involved in the several proceedings 
having been had, and said division having, on the 
date hereof, made and filed a report containing its findings 
of fact and conclusions thereon, which said report is hereby 
referred to and made a part hereof: 

It Is Ordered, That the above-named defendants in the 
several proceedings, according as they respectively partici¬ 
pate in the transportation, be, and they are hereby, notified 
and required to cease and desist, on or before April 20, 
1933, and thereafter to abstain, from publishing, demand¬ 
ing, or collecting, for the transportation of fresh straw¬ 
berries, in carloads, under refrigeration, from and to the 
points of origin and destination respectively designated in 
succeeding paragraphs hereof, rates or charges, subject to 
carload minimum weights, which exceed those respectively 
prescribed in said paragraphs as maximum reasonable 
rates, charges, or carload minimum weights for application 
thereto. 

It Is Further Ordered, That said defendants in No. 23972, 
according as they participate in the transportation in 
express-train or passenger-train service, be, and they are 
hereby, notified and required to establish, on or before 
April 20, 1933, upon notice to this commission and to the 
general public by not less than 30 days’ filing and posting 
in the manner prescribed in section 6 of the interstate com¬ 
merce act, and thereafter to maintain and apply to the 
transportation of fresh strawberries, in carloads, under 
refrigeration, in such service, from points of origin in the 
State of Florida to points of destination designated in the 
findings numbered 1 and 2 in the aforesaid report made 
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part hereof, rates per 100 pounds, subject to a carload min¬ 
imum weight, w T hich shall not exceed those respec- 

55 tively prescribed in said findings as maximum, rea¬ 
sonable rates and carload minimum weight for ap¬ 
plication thereto. 

It Is Further Ordered, That said defendants in No. 24145, 
according as they participate in the transportation in ex¬ 
press-train or passenger-train service, be, and they are 
hereby, notified and required to establish, on or before 
April 20, 1933, upon notice as aforesaid, and thereafter to 
maintain and apply to the transportation of fresh straw¬ 
berries, in carloads, under refrigeration, in such service, 
from Plant City, Galloway, Lakeland and Dover, Fla., to 
Jersey City, N. J., and Philadelphia, Pa., rates per 100 
pounds, subject to a carload minimum weight, which shall 
not exceed those prescribed in the finding numbered 2 in 
the aforesaid report made part hereof as maximum rea¬ 
sonable rates and carload minimum weight for application 
thereto. 

It Is Further Ordered, That said defendants in No. 24671, 
according as they participate in the transportation in ex¬ 
press-train or passenger-train service, be, and they are 
hereby, notified and required to establish, on or before 
April 20, 1933, upon notice as aforesaid, and thereafter 
to maintain and apply to the transportation of fresh straw¬ 
berries, in carloads, under refrigeration, in said service, 
from Plant City, Dover, and Galloway, Fla., to Albany, 
Syracuse, and Schenectady, N. Y., rates per 100 pounds, 
subject to a carload minimum weight, which shall not ex¬ 
ceed those prescribed in the finding numbered 2 in the afore¬ 
said report made part hereof as maximum reasonable rates 
and carload minimum weight for application thereto. 

It Is Further Ordered, That said defendants in Nos. 23972 
and 24145, according as they respectively participate in the 
transportation in express-train or passenger-train service, 
be, and they are hereby, notified and required to es- 

56 tablish, on or before April 20, 1933, upon notice as 
aforesaid, and thereafter to maintain and apply to 

the transportation of fresh strawberries, in carloads, under 
refrigeration, in such service, from and to the points of ori¬ 
gin and destination respectively designated in the second 
and third ordering paragraphs hereof, in shipments di¬ 
verted or reconsigned to said destinations while in transit, 


< 
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charges which shall not exceed those prescribed in the find¬ 
ing numbered 4 in the aforesaid report made part hereof 
as maximum reasonable charges for application thereto, 
subject to the conditions stated in said finding. 

It Is Further Ordered, That said defendants in No. 24612, 
according as they participate in the transportation in 
freight-train service, be, and they are hereby, notified and 
required to establish, on or before April 20, 1933, upon no¬ 
tice as aforesaid, and thereafter to maintain and apply to 
the transportation of fresh strawberries, in carloads, under 
refrigeration, in such service, from and to the points of 
origin and destination designated in the findings numbered 
1 and 2 in the aforesaid report made part hereof, rates per 
100 pounds, subject to a carload minimum weight, which 
shall not exceed those respectively prescribed in the find¬ 
ings numbered 6 and 7 in said report as maximum reason¬ 
able rates and carload minimum weight for application 
thereto. 

And It Is Further Ordered, That this order shall continue 
in force and effect until the further order of the Commis¬ 
sion. 

By the Commission, division 5. 

GEORGE B. McGINTY, 

Secretary. 

(Seal.) 

57 Exhibit B-l 

Order 

At a General Session of the Interstate Commerce Commis¬ 
sion, held at its office in Washington, D. C-, on the 3rd 
day of April, A. D. 1933 

No. 23972 

R. W. Burch, Incorporated, Et Al. 

v. 

Railway Express Agency, Incorporated, Et Al. 

No. 24145 

Wishnatzki & Nathel 
v. 

Railway Express Agency, Incorporated, Et Al. 
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No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated 

v. 

Railway Express Agency, Incorporated, Et Al. 


No. 24612 

R. W. Burch, Incorporated, Et Al. 
v. 

Atlantic Coast Line Railroad Company, Et Al. 


Upon further consideration of the records in the above- 
entitled proceedings; upon consideration of a petition, 
dated February 25, 1933, filed in behalf of complainants in 
Nos. 24145 and 24671; upon consideration of a petition, 
dated March 6,1933, filed in behalf of complainants in Nos. 
23972 and 24612; upon consideration of a reply, dated 
March 16, 1933, filed in behalf of defendants in opposition 
to said last-mentioned petition; and for good cause ap¬ 
pearing : 

It is ordered, That the said several proceedings be, and 
they are hereby, reopened for reargument and reconsid¬ 
eration upon the present records therein. 

By the Commission. 

(Seal) GEORGE B. McGINTY, 

Secretary. 

58 Exhibit C 

Before the Interstate Commerce Commission 
Docket No. 23,972. 

R. W. Burch, Incorporated, et al.. Complainants, 

vs. 

Railway Express Agency, Incorporated, et al.. 

Defendants. 
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Docket No. 24,145. 

Wishnatzki & Nathel, Complainants, 

vs. 

Railway Express Agency, Incorporated, et al., 

Defendants. 

Docket No. 24,671 

Caruso, Rinella, Battaglia Company, Incorporated, 

Com plainants, 

vs. 

Railway Express Agency, Incorporated, et al., 

Defendants. 

Petition For Modification of Order 

Railway Express Agency, Incorporated, party defen¬ 
dant, in the above entitled proceedings, respectfully peti¬ 
tions the Commission to modify its order, dated December 
30, 1932, to permit it to make the rates and rules therein 
provided for effective on five days’ notice to the Commis¬ 
sion, and to the public, in lieu of the thirty days’ notice 
provided in said order, and in support of said petition 
respectfully shows: 

59 1. That since the entry, service and publication, of 

the aforesaid order of the Commission, dated De¬ 
cember 30, 1932, in the above proceedings, request have 
been made by various shippers, receivers, shippers’ asso¬ 
ciations, and others, that the rates be made effective as 
early as March 1st, or as promptly thereafter as possible, 
on the ground that it would be advantageous to them to 
have the benefit of the reduced rates as promptly as pos¬ 
sible. The petitioner is willing to accede to these urgent 
requests in so far as it may be possible to do so. 

2. It is expected that the necessary freight rates, on 
which the reduced express rates will be based, will be avail¬ 
able to petitioner within the next few days, at least to the 
important Northern and Eastern markets, and this peti¬ 
tioner will be able immediately to file tariffs naming rates 
to such important destinations, and to all markets, con¬ 
siderably prior to April 20, 1933. 
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Wherefore, petitioner respectfully prays that the Com¬ 
mission modify its order of December 30, 1932, in the above 
proceedings, to the extent herein requested. 

Respectfully submitted, 

RAILWAY EXPRESS AGENCY, 
INCORPORATED, 

By ALBERT M. HARTUNG, 
Its Attorney. 

Dated, New York, N. Y., 

February 15, 1933. 

60 Exhibit “D” 

Before the Interstate Commerce Commission 


I. C. C. Docket 24,145. 

Wishnatzki & Nathel, et al., Complainants 

vs. 

Railway Express Agency, Inc., et al., Defendants 
I. C. C. Docket 24,671. 

Caruso, Rinella, Battaglia Co., Inc., Complainants 

vs. 

Railway Express Agency, Inc., et al., Defendants 

Reply to Petition for Modification of Order. 

Wishnatzki & Nathel and Caruso, Rinella, Battaglia Com¬ 
pany Inc., complainants in the above entitled proceedings 
respectfully petition the Commission to deny the applica¬ 
tion of the defendants for the modification of the order 
dated December 30th, 1932, wherein it is requested that 
permission be granted to make the rules and rates therein 
provided for effective on five days’ notice to the Commis¬ 
sion, and to the public, in lieu of the thirty days notice pro¬ 
vided in said order, and in support of such request for 
denial respectfully show: 
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That the complainants in Docket 24145 are one of, if not 
the largest shipper and receiver of Florida Strawberries 
and thev have no desire to have these new rates as estab- 
lished by the Commission put in on such short notice. They 
have a legal right and are entitled to a voice in an action 
in which they are a party and they are in no way re- 

61 sponsible for any of the telegrams which have been 
sent by various shippers, receivers, or associations, 

requesting the early establishment of these rates. 

II. 

The carriers give as their reason for the request to pub¬ 
lish these rates on such short notice, the receipt of such 
telegrams but it would be interesting to trace and learn the 
origin of such telegrams and it is possible that the result 
of such an investigation would reveal that the telegrams 
were prompted by misleading information appearing in the 
press of this country wherein the decision of the Commis¬ 
sion was referred to as effecting a saving of about 75c a 
crate. 

III. 

One of the very causes of the various complaints before 
the Commission was the publishing of tariffs without giving 
proper notification to the public, in violation of law and, yet, 
these carriers are using these telegrams as a pretext to 
have the new rates established and again denying the pub¬ 
lic an opportunty to inspect and analyze such tariffs. 

It must be apparent that the real reason for the request 
of the defendants for the early publishing of these rates is 
to secure the sanction and authority of this Commission for 
the establishment of rates which are more than favorable 
to the defendants and once they are established it gives 
them a further opportunity to defend such rates on the 
ground that they were ordered by your respectful Body. 

62 IV. 

The complainants in Docket 24,145 and Docket 24,671 are 
preparing and will file with this Commission, in a few 
days, a Petition requesting a further consideration of this 
decision and the establishing of these new rates on such 
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short notice could do nothing but further complicate a dis¬ 
agreeable situation. 

Wherefore, petitioners respectfully pray that the Com¬ 
mission deny this request of the defendants in the above 
entitled proceedings. 

Respectfully submitted, 

RUSSELL G. STIDOLPH 
HENRY J. BALZER 
For Complainants. 

Dated at New York, N. Y. 

February 16, 1933. 

63 Exhibit “E” 

Interstate Commerce Commission 

Office of the Secretary 
Washington 

February 21, 1933. 

Mr. H. G. Stidolph, 

National Traffic Service Assn., 

227 West Street, 

New York, N. Y. 

Dear Sir:— 

The Commission is in receipt of fifteen copies of reply of 
complainants to defendants* petition in Dockets Nos. 
23972, 24145 and 24671. 

Respectfully, 

(signed) G. P>. McGINTY 
Secretary 

64 Exhibit “F”. 

Copy 

Amendatory Order 

At a Session of the Interstate Commerce Commission, 
Division 5, held at its office in Washington, D. C., on 
the 18th day of February, A. D. 1933 
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No. 23972 

R. W. Burch, Incorporated, et al . 


65 


v. 

Railway Express Agency, Incorporated, et al . 

No. 24145 

WlSHNATZKI & NaTHEL 
V. 

Railway Express Agency, Incorporated, et al . 

No. 24671 


Caruso, Rinella, Battaglia Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al . 

No. 24612 

R. W. Burch, Incorporated, et al . 


v. 

Atlantic Coast Line Railroad Company, et al . 

Upon further consideration of the records in the above- 
entitled proceedings; upon consideration of two petitions, 
dated February 13 and 15, 1933, respectively, filed 
65 in said proceedings in behalf of the respective defen¬ 
dants therein; upon consideration of a reply in op¬ 
position to said petitions, dated February 16, 1933, filed in 
behalf of complainants in Nos. 23972 and 24612: and for 
good cause appearing: 

IT IS ORDERED, That the order heretofore entered 
in said proceedings on December 30, 1932, which by its 
present terms will become effective on April 20, 1933, and 
provides that the rates therein prescribed shall be estab¬ 
lished upon not less than 30 days’ notice in the manner 
therein provided, be, and it is hereby, amended so as to 
authorize establishment of said rates, so far as they will 
apply to destinations in southern and official territories, on 
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or before March 3, 1933, upon not less than five days’ such 
notice. 

By the Commission, Division 5. 

GEORGE B. McGINTY, 

(Seal) Secretary. 

66 Exhibit G 

Reported in 197 I. C. C. 85 

Interstate Commerce Commission 


No. 23972 1 2 3 


R. \Y. Burch. Incorporated, et al., 
vs. 

Railway Express Agency, Incorporated, et al. 


Submitted June 14, 1933. Decided November 7, 1933 


1. Rates on fresh strawberries, in carloads, in express ser¬ 

vice, from points in Florida to various destinations, 
found unreasonable. Reasonable rates prescribed for 
the future and reparation awarded. 

2. Standard refrigeration charges on fresh strawberries, in 

express service, from points in Florida to various des¬ 
tinations, found unreasonable. Reasonable charges 
prescribed for the future. 

3. Rates on fresh strawberries, in carloads, in freight ser¬ 

vice, from points in Florida to various destinations, 
found unreasonable. Reasonable rates prescribed for 
the future. 

1 This report also embraces No. 24145, Wishnatzki & Nathcl v. Railway Ex¬ 
press Agency, Incorporated, et al.: No. 24671, Caruso, Rinella, Battaglia Com¬ 
pany, Incorporated, v. Railway Express Agency, Incorporated, et al.; No. 
246i2, R. W. Burch, Incorporated, et al. v. Atlantic Coast Line Railroad Com¬ 
pany et al.; No. 25463, Jill Brothers, Incorporated, v. Railway Express Agency, 
Incorporated, et al.; and No. 25703, Atlantic Commission Company, Incorpo¬ 
rated, v. Railway Express Agency, Incorporated, et al. 
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4. Rates on fresh strawberries, in carloads, in express ser¬ 

vice, from Plant City, Dover, Galloway, and Lakeland, 
Fla., to New York, Albany, Syracuse, and Schenectady, 
N. Y., Jersey City, N. J., and Philadelphia, Pa., found 
unduly prejudicial. Undue prejudice ordered re¬ 
moved. 

5. Prior report, 190 I. C. C. 520, affirmed except as modified 

by the preceding findings. 

Appearances same as in prior report, 190 I. C. C. 520. 

Report of the Commission on Reargument 
McManamy, Commissioner: 

In the prior report in this case, 190 I. C. C. 520, division 
5 found as follows: 

1. That the rates on fresh strawberries, in carloads, in ex¬ 
press service, under refrigeration, from points in Florida 
to destinations in southern, southwestern, central, and west¬ 
ern, trunk-line territories were, and for the future would 
be, unreasonable to the extent that they exceeded or might 
exceed 120 percent of the first-class freight rates from and 
to the same points, minimum carload 17,000 pounds. 

2. That the rates on fresh strawberries, in carloads, in 
express service, under refrigeration, from points in Florida 
to destinations in trunk-line territory, including the Bulfalo- 
Pittsburgh district, and in New England territory were, 
and for the future would be, unreasonable to the extent 

that they exceeded or might exceed 120 percent of 
67 the first-class freight rates from and to the same 
points constructed in accordance with findings 17-b, 
17-d, and 17-f in the third supplemental report in Southern 
Class Rate Investigation , 128 I. C. C. 567, 599, minimum 
carload 17,000 pounds. 

3. That the charges for standard refrigeration of fresh 
strawberries, in carloads, in express service, from points in 
Florida to destinations described in the foregoing two para¬ 
graphs were not shown to have been unreasonable or other¬ 
wise unlawful. 

4. That the charges on fresh strawberries, in carloads, 
from points in Florida to destinations described in the fore¬ 
going paragraphs numbered 1 and 2, diverted or recon¬ 
signed in transit without back hauls or out-of-line hauls, 
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were and for the future would be unreasonable to the extent 
that they exceeded or might exceed those that would have 
resulted from application of rates prescribed in paragraphs 
1 and 2, plus a charge not to exceed $13 for each diversion 
or reconsignment after the first in each case, without fur¬ 
ther charge, subject to specified conditions. 

5. That the assailed precooling charge was not shown to 
have been or to be unreasonable or otherwise unlawful. 

6. That the assailed rates on fresh strawberries, in car¬ 
loads, in freight service, under refrigeration, from points in 
Florida to destinations described in the foregoing para¬ 
graph 1 would be unreasonable for the future to the extent 
that they might exceed the first-class rates from and to the 
same points, minimum carload 17,000 pounds. 

7. That the rates on fresh strawberries, in freight ser¬ 
vice, under refrigeration, from points in Florida to destina¬ 
tions described in the foregoing paragraph numbered 2, 
would be unreasonable for the future to the extent that they 
might exceed first-class freight rates from and to the same 
points constructed as authorized in said finding numbered 
2, minimum carload 17,000 pounds. 

8. That complainants in nos. 23972, 24145, and 24671 were 
entitled to reparation on past shipments. 

Responsive to petitions filed on behalf of complainants 
the cases were reopened on April 3, 1933, and reargued on 
June 14, 1933, with respect to all of the foregoing findings. 

No. 25463 was heard and submitted after the original de¬ 
cision in the title case. The complaint in this case attacks 
the express rates and refrigeration charges on straw¬ 
berries, in carloads, from various points in Florida to New 
York and Jersey City, N. J., as unreasonable and unduly 
prejudicial to complainant and unduly preferential of ship¬ 
pers of strawberries from points in Louisiana, the prayer 
being for reasonable rates and refrigeration charges for 
the future and reparation on shipments made within the 
statutory period. 

68 No hearing has been had in no. 25703, the parties 
having agreed to submit the issues on the record 
made in the title case. The complaint in this case attacks 
the express rates on strawberries, in carloads, under refrig¬ 
eration, from points in Florida to various destinations, as 
unreasonable, the prayer being for reasonable rates for 
the future and reparation on shipments made during the 
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statutory period. The facts as stated in the prior report 
will not be repeated except as may be necessary to clarify 
the issues. Rates will be stated in amounts per 100 pounds, 
unless otherwise indicated. 

Express Rates 

Complainants in nos. 24145, 24671, and 25463 contend 
that express rates on strawberries from Florida should 
reflect the same basis as those from Louisiana, while the re¬ 
maining complainants reiterate their former contention that 
express rates from Florida should not exceed 86 2/3 per¬ 
cent of the corresponding first-class freight rates, carload 
minimum 17,000 pounds. To points in trunk-line territory, 
including the Buffalo-Pittsburgh Zone, and New England 
they would relate the express rates to constructive first- 
class freight rates determined according to the so-called 
Q-l formula prescribed in Southern Class Rate Investiga¬ 
tion, 128 I. C. C. 567. First-class freight rates constructed 
in this manner are higher than the first-class rates in effect 
from and to points in this territory. Actual and construc¬ 
tive first-class rates from Florida reflect arbitraries over 
the basic southern scale for the haul within the Florida 
peninsula. 

All of the complainants take the position that the rates 
prescribed by the division are, in many instances, higher 
than those previously in effect and in all instances grossly 
in excess of those in force from other important producing 
sections; and that Florida, having a large production of 
strawberries, is entitled to rates relativclv as low as those 
from other producing sections, particularly Louisiana. 

The rates prescribed by the division became effective 
March 3, 1933. As indicated in the subjoined table, the 
prescribed rates are lower than those previously in effect 
to the three principal markets, namely, New York, Boston, 
and Chicago, while to numerous smaller markets the pre¬ 
scribed rates are higher than those previously in effect. 
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From— 


To— 

Rates in effect 

Prior to Effective 

Mar. 3, Mar. 3, 

1933 1933 

Plant City, Fla. 


New York, N. Y. 

. $3.29 

$3.16 

Do . 


Boston, Mass. 

. 3.75 

3.48 

Do . 


Chicago, Ill. 

. 3.47 

3.26 

Lawtey, Fla. 


New York, N. Y. 


2.82 

Do . 


Boston, Mass. 

. 3.50 

3.14 

Do . 


Chicago, Ill. 

. 3.08 

3.01 

Do . 


Atlanta, Ga. 

. 1.54 

1.64 

Paiford, Fla.. 


do . 

. 1.54 

1.64 

Hampton, Fla. 


Birmingham, Ala. ... 

. l.SG 

1.87 

Lawtev, Fla. ....- 


do . 

. 1.86 

1.89 

Fort Green Springs, Fla... 

Bridgeport, Conn. ... 

. 3.40 

3.53 

Ona, Fla. 


do . 

. 3.40 

3.58 

Plant City, Fla . 


do . 

. 3.40 

3.48 

Soffner, Fla. 


do . 

. 3.40 

3.52 

Dover, Fla. 


Hartford, Conn. 

. 3.50 

3.52 

Ona, Fla. 


do . 

. 3.50 

3.58 

Fort Green Springs, Fla... 

Savannah, Ga. 

. 1.72 

1.80 

Mulberrv, Fla. 


do . 

. 1.72 

1.74 

Ona, Fla. 

• • • • 

do . 

. 1.72 

1.85 

That the rates 

prescribed by the division exceed 

those 

from practically 

all 

other producing 

sections by substan- 

tial amounts, even 

instances where 

the distances 

from 

Florida are shorter 

than those from other sections, 

is in- 


dicated by numerous comparisons of record. A few of 
these are shown in the table following: 


Present S6% 

rate, Present percent 


From— 

To— 

Dis¬ 

tance 

car¬ 

load 

l.c.l. 
rate 1 

of first 
class 

Plant Citv, Fla. 

New York, N. Y. 

Miles 

1,156 

2 $3.16 

$3.52 

$2.28 

Lawtey, Fla. 

do . 

1,012 

j* O QO 

3.26 

2.04 

Ponchatoula, La. ... 

do ...... 

1,373 

1,150 

2.45 

4.20 


Castleberry, Ala. ... 

do .. 

2.45 

3.64 


Bald Knob, Ark. ... 

do .. 

1,251 

2.19 

3.75 


Sarcoxio, Mo. 

do . 

1,330 

1,234 

2.37 

3.94 


Ponchatoula, La. ... 

Buffalo, N. Y. ...- 

2.26 

3.67 


Do . 

Pittsburgh, Pa. ...... 

1,120 

2.26 

3.56 


Do . 

Baltimore, Md. ...... 

Portland, Maine . 

1.191 

2.45 

3.82 


Do . 

1,692 

2.94 

4.91 


Plant Citv, Fla. 

Boston. Mass. 

1,375 

- 3.48 

4.01 

2.51 

Lawtev, Fla. 

do . 

1,231 

s 3.14 

3.75 

2.27 

Ponchatoula, La. ... 

do . 

1,592 

2.63 

4.91 


Castleberry, Ala. ... 

do .|. 

1,369 

2.63 

4.16 


Bald Knob, Ark. ... 

do . 

1,423 

2.37 

4.01 


Meridian, Miss. 

do . 

1,362 

2.63 

4.12 


Sarcoxie, Mo. 

Portland, Maine . 

1,546 

2.68 

4.42 


Ponchatoula, La. ... 

Syracuse, N. Y. .. 

1,377 

2.45 

4.05 
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Present 


86% 




rate, 

Present percent 



Dis- 

car- 

l.e.l. 

of first 

From 

To— 

tance 

load 

rate ' 

class 

Plant City, Fla. 

Chicago, Ill. 

1,196 

3.26 

3.71 

2.36 

Lawtcy, Fla. 

do . 

1,074 

2 3.01 

3.30 

2.18 

Hood River, Oreg. .. 

do . 

2,177 

3.21 

7.09 

.... 

Ponchatoula, La. ... 

Minneapolis, Minn. ... 

1,194 

2.26 

4.16 

.... 

Do . 

Sioux City, Iowa. 

1,095 

2.26 

3.82 

.... 

Do . 

Grand Rapids, Mich. . 

1,032 

2.15 

3.11 

.... 

Do . 

Albany, N. Y. 

1,504 

2.45 

4.39 

.... 

Portland, Tenn. 

.Portland, Maine . 

1,240 

2.57 

3.67 

.... 


1 Second class rates. 

- Rates prescribed in former report (120 percent of first-class freight rates, 
actual, or the Q-l formula, as the case may be). 

70 We have frequently found that transportation 
conditions within the Florida peninsula justify rates 
within that district somewhat higher than those in the re¬ 
maining portions of southern territory. From points in 
southern Florida, of which Plant City is representative, 
the average haul within the peninsula is 210 miles, and 
from points in the northern section, of which Lawtev is 
representative, the average haul within the peninsula is 
but 43 miles. From both sections the hauls within the 
peninsula comprise but very small portions of the through 
hauls to distant points like New York, Boston, and 
Chicago. Aside from this relatively insignificant trans¬ 
portation within the Florida peninsula, there is no trans¬ 
portation element that would justify rates from Florida 
higher, mile for mile, than those from other southern pro¬ 
ducing sections, much less those from points in the higher 
rated southwestern territory which embraces Arkansas, 
Missouri, and western Louisiana. If there were any im¬ 
portant transportation factor to warrant carload rates from 
Florida substantially higher than those from other south¬ 
ern producing points, we should expect to find the less-than- 
carload or second-class rates from Florida materially higher 
than those from other producing points in the South as the 
second-class or less-than-carload rates from all southern 
points including Florida were prescribed by us as maximum 
reasonable rates in In Re Express Rates, Practices, Ac¬ 
counts. and Revenues , 24 I. C. C. 380, Express Rates, 1920, 
58 I. C. C. 281, 58 I. C. C. 707, and Express Rates , 1922, 83 
I. C. C. 606. 89 J. C. C. 297, but by referring to Ihe fore¬ 
going table of comparisons it will be observed that the less- 
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than-carload or second-class rates from Florida compare 
favorably with those from other points within the South. 
The service which defendants render in connection with the 
Florida traffic is good, but it is not superior in any respect 
to that accorded other strawberry producing sections in¬ 
cluding those in Louisiana, Mississippi, Alabama, Tennes¬ 
see, Arkansas, and Missouri. 

The Railway Express Agency, sometimes referred to as 
the Express Agency or as defendant, contends as it did 
when the proceeding was before the division, that the rates 
from Louisiana are depressed below normal and there¬ 
fore afford no fair measure of the reasonableness of the 
rates in issue. To support this contention it is said that 
the Louisiana rates were established more than 20 years 
ago and were made in relation to the then existing sub¬ 
normal freight rates. The rates from Louisiana do not 
appear to be lower than those from any of the other im¬ 
portant producing sections except Florida. By again re¬ 
ferring to the foregoing table, it will be seen that the rate 
of $2.45 from Ponchatoula to New York, 1,373 miles, com¬ 
pares favorably with the following: $2.37 from Bald Knob 
to Boston, 1,423 miles; $2.68 from Sarcoxie to Port- 
71 land, 1,546 miles; $2.37 from Sarcoxie to New York, 
1,330 miles; and $3.21 from Hood River to Chicago, 
2,177 miles. Furthermore, it should be remembered that 
we prescribe the present rates from Louisiana as maximum 
reasonable rates in Express Rates, 1922. svpra. We con¬ 
sidered the level of these rates as well as the circumstances 
incident to their establishment when we required that they 
be reduced to the present level. 

Defendant also contends that Florida strawberries bring 
higher prices than those produced in Louisiana and other 
sections, and that the differences in price justify rates from 
Florida relatively higher than those from other producing 
sections. To support this contention defendant relies upon 
an exhibit which shows that for the years 1926 to 1929 the 
average farm prices per quart were 30 cents for Florida 
berries, 24 cents for Louisiana berries, 21 cents for Texas 
berries, 20 cents for Mississippi berries, and 15 cents for 
Georgia berries. The latest figures recorded relate to the 
year 1929. For that year the average prices per quart were 
22 cents for Florida berries, and 21 cents for Louisiana 
berries. 
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None of the foregoing figures reflect the average price of 
Florida berries. The first shipments from Florida bring 
relatively high prices because such shipments reach the 
markets before those from other sections, but when Louisi¬ 
ana and other sections begin shipping in quantities the 
Florida berry is forced off the markets. A substantial por¬ 
tion of the finest berries produced in Florida is dumped in 
the fields each year. The average prices of 30 and 22 cents 
per quart for Florida berries just referred to, reflect the 
premium prices paid for early Florida berries, but they 
do not include the substantial portion of the Florida yield 
that was dumped in the fields and on which the producers 
sustained a substantial loss. Complainants assert that if 
the higher prices received for the early crop justifies rates 
from Florida relatively higher than those from other sec¬ 
tions, then there can be no escape from the conclusion that 
the lack of any price, high or low, for a good portion of the 
crop warrants rates from Florida relatively lower than 
those from other sections. This illustrates the fallacy of 
defendant’s contention. There is no contention that the 
Florida berry is inherently more valuable than those pro¬ 
duced in other sections. 

Defendant also refers to a cost study which is of record 
in the title case. This cost study purports to show that the 
cost of transporting Florida strawberries is almost equal 
to the revenues derived therefrom under the rates in effect 
prior to March 3, 1933. After analyzing- this study in 
considerable detail the division found that it could 
72 not be accepted as supporting the rates assailed be¬ 
cause it was defective in several important respects 
and reflected numerous questionable assumptions. We 
have carefullv examined this studv and conclude that it 
cannot be accepted as supporting the rates prescribed by 
the division. 

Estimated Weights 

The rates prescribed by the division apply in conjunc¬ 
tion with an estimated weight of 63 pounds for 32-quart 
crates, or the same as was used prior to March 3. Com¬ 
plainants in no. 24145 attack this and other estimated 
weights used in connection with rates from Florida as un¬ 
reasonable. To support their contention that the esti- 


- See pages 533 to 535, inclusive, of the original report. 
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mated weight of a 32-quart crate should not exceed 55 
pounds, they refer to tests made at destinations which in¬ 
dicate that the actual weight of this size of crate varies 
from 50 to 58 pounds. They also show that the highest es¬ 
timated weight applicable in connection with rates from all 
other producing sections is 55 pounds, or 8 pounds less 
than the estimated weight used on Florida shipments. At 
the time that the complaints in these cases were filed the 
second-class or less-than-carload rates from Florida ap¬ 
plied on 32-quart crates, subject to an estimated weight of 
55 pounds, but subsequent to the filing of the complaints 
the Express Agency amended its tariff so as to eliminate 
the use of estimated weights in connection with the second- 
class or less-than-carload rates. From producing sections 
in Maryland, Delaware, Virginia, and the Carolinas, the 
estimated weight for the 32-quart crate is 50 or 55 pounds. 
From southwestern and southeastern producing sections, 
including Louisiana, strawberries are usually shipped in 
crates of 24 pints or 24 quarts. At the time of the hearings, 
strawberries from these territories were subject to esti¬ 
mated weights of 20 pounds per 24-pint crate and 38 pounds 
per 24-quart crate. In Estimated Weights on Strawber¬ 
ries, 190 I. C. C. 721, we approved an increase of 3 pounds 
in these estimated weights, thus making the estimated 
weights 23 pounds per crate of 24 pints, and 41 pounds 
per crate of 24 quarts. A weight of 41 pounds for 24 
quarts is approximately equivalent to 55 pounds for 32 
quarts. In many decided cases we have had occasion to 
deal with rates on strawberries from points in Florida and 
other sections, and the records in all of these indicated 
that estimated weights of 50 or 55 pounds are generally 
used in connection with crates of 32 quarts. 

It is clear therefore that from all important producing 
sections, except Florida, the transportation charges are 
predicated upon an estimated ■weight of 50 or 55 pounds 
per 32-quart crate, or the equivalent thereof. The esti¬ 
mated weight per crate determines the charge paid 
73 by the shipper just as really as does the rate per 
100 pounds. For example, on a shipment of 280 of 
the 32-quart crates the charge paid by complainants is 
based on a weight of 17,640 pounds, while on a shipment 
of the same number of 32-quart crates the charge paid by 
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shippers in other sections is based on 15,400 pounds in 
those instances where the minimum carload is less than 
16,000 pounds, and on 17,000 pounds in those instances 
where the minimum exceeds 16,000 pounds. From this it 
is apparent that due to the higher estimated weight these 
complainants would pay charges in excess of those from 
other sections even if the rates per 100 pounds from Flor¬ 
ida were the same as those from other sections. 

Defendant’s evidence bearing on this issue is contradic¬ 
tory. One of its witnesses testified that “the Florida 
berry is the lightest berry he knows of” while other wit¬ 
nesses would have it appear that the Florida berry is 
heavier than those produced in other sections. For ex¬ 
ample, test weights made at points of origin by the South¬ 
ern Weighing & Inspection Bureau, during the years 1933 
to 1931, indicate that the weight of the Florida 32-quart 
crate varies from 59.6 to 68.3 pounds. 

In view of the conflicting evidence relating to the actual 
weights we shall not condemn the weights under attack, al¬ 
though the record does not convince us that the estimated 
weights on shipments from Florida should be materially 
higher than those used in connection with shipments from 
other producing sections. 

Diversion and Reconsignment Rules 

Prior to the original decision herein the Express 
Agency’s tariff authorized a charge of $2.70 for the second 
diversion or reconsigmnent, $6.30 each for the third, 
fourth, and fifth, and $9 for each one thereafter, provided 
the new destination was on an established route and neces¬ 
sitated no back-haul or out-of-line movement. The division 
found these charges unreasonable and in lieu thereof pre¬ 
scribed a charge of $3 each for all diversions and recon¬ 
signments after the first. The evidence before us does not 
warrant any modification of the division’s findings as to 
this issue. 

Express Refrigeration Charges 

Complainants contend that the assailed express refrig¬ 
eration charges are greatly in excess of like charges from 
all other producing sections and bear an unreasonably 
high relationship to similar charges in corresponding 
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freight service. Complainants in nos. 24145, 24671, and 
25463 ask that the assailed charges be found unreasonable 
to the extent that they exceeded or may exceed 80 per cent 
of the corresponding freight refrigeration charges, 
74 while the remaining complainants assert that the 
assailed charges should not exceed 85 per cent of the 
corresponding freight refrigeration charges, or the basis 
in force from all other producing sections. To support 
their contentions complainants rely upon numerous com¬ 
parisons of record, some of which are included in the fol¬ 
lowing table: 

Refrigeration 

charges 


From— 

To— 

Distance 

Express Freight 

Plant Citv, Fla. 

New York, N. Y. 

Miles 
. 1.156 

$90.00 

$59.50 

Laptev, Fla. 

do . 

. 1,012 

90.00 

59.50 

Ponchatoula, La. 

do . 

, 1,373 

62.37 

85.00 

Castleberry, Ala. 

do . 

. 1,150 

62.37 

SO.OO 

Bald Knob, Ark. 

do . 

. 1,251 

62.37 

75.00 

Sarcoxie, Mo. 

do . 

. 1,330 

62.37 

70.00 

Ponehatoula, La. 

Buffalo, N. Y. 

. 1,234 

62.37 

80.00 

Franklin, Ky. 

Portland, Maine. 

. 1,215 

62.37 

70.00 

Sarcoxie, Mo. 

Albanv, N. Y. 

. 1,290 

62.37 

70.00 

Hood River, Oreg. 

Sioux Citv, Iowa . 

. 1,758 

65.85 

85.00 

Plant Citv, Fla. 

Boston, Mass. 

. 1,375 

95.00 

65.50 

Lnwtev, Fla. 

do . 

. 1,231 

95.00 

65.50 

Ponchatoula, La. 

do . 

. 1,292 

69.30 

92.50 

Castleberry, Ala. 

do . 

. 1,369 

69.30 

87.50 

Bald Knob, Ark. 

do . 

. 1,423 

62.37 

80.00 

Meridian, Miss. 

do . 

. 1,362 

69.30 

92.50 

Tahlequah, Okla. 

do . 

. 1,588 

62.37 

80.00 

Sarcoxie, Mo. 

Portland, Maine. 

. 1,546 

62.37 

75.00 

Meridian, Miss. 

Providence, R. I. 

. 1,362 

69.30 

92.50 

Hood River, Oreg. 

Minneapolis, Minn. 

. 1,764 

69.30 

85.00 

Plant Citv, Fla. 

Chicago, Ill. 

. 1,196 

95.00 

85.00 

Lawtev, Fla. 

do . 

. 1,074 

95.00 

85.00 

Hood River, Oreg. 

do . 

. 2.177 

69.30 

90.00 

Pasadena, Tex. 

do . 

. 1,06S 

62.37 

75.00 

Sarcoxie, Mo. 

do . 

579 

41.58 

50.00 

Meridian, Miss. 

do . 

729 

55.44 

65.00 

Ponchatoula, La. 

do . 

870 

55.44 

65.00 

Ilood River, Oreg. 

Milwaukee, Wis. 

. 2,1192 

69.30 

90.00 

Do . 

Denver, Colo. 

. 1,317 

60.00 

75.00 

Do . 

Kansas City, Mo. 

. 1,848 

69.30 

85.00 

Portland, Tenn. 

Portland, Maine . 

. 1,240 

62.37 

80.00 

Do . 

Providence, R. I. 

,. 1,165 

62.37 

80.00 


Analysis of the foregoing comparisons and others of rec¬ 
ord leave no doubt but that the assailed charges are rela¬ 
tively higher than those in effect from all other producing 
sections in the United States. The comparisons also indi- 


























































GEO. ALLISON & CO., INC., ET AL. VS. INTER. COM. COM. 77 

cate that the assailed charges are in excess of similar 
charges from many other producing districts, even in in¬ 
stances where the distances from Florida are substantially 
shorter than those from the other districts. 

The facts show that it is the general rule of the Express 
Agency to make express refrigeration charges lower than 
the corresponding freight refrigeration charges, and it ap¬ 
pears that this rule has been followed in the establishment 
of express refrigeration charges from all important pro¬ 
ducing sections except Florida. The assailed charges from 
Florida points to 63 destinations located in various terri¬ 
tories and, including the principal markets, vary 
75 from 106 to 153 per cent of the corresponding freight 
refrigeration charges, the average being about 125 
per cent. From other important producing sections to nu¬ 
merous destinations, including the principal markets, the 
average percentages of express refrigeration charges to 
the corresponding freight refrigeration charges are as fol¬ 
lows : Arkansas 75 per cent, Alabama 83 per cent, Louis¬ 
iana 81 per cent, Kentucky 97 per cent, Mississippi 78 per 
cent, Missouri 81 per cent, Tennessee 85 per cent, Okla¬ 
homa 73 per cent, and Texas 91 per cent. We prescribed 
the freight refrigeration charges from Florida points to 
points in trunk-line and New England territories as maxi¬ 
mum reasonable charges in Refrigeration Charges on 
Fruits , Etc., from the South, 151 I. C. C. 649. 

In defense of the assailed charges the Express Agency 
refers to a cost study which purports to show that the cost 
of performing the refrigeration service exceeds the charges 
under attack. The division found this study free from 
major defects and accepted it as supporting the assailed 
charges. Complainants contend that the division erred in 
accepting this study as a reliable estimate of the cost of 
the service and that, due to numerous important defects, 
the study should be given no consideration at all in deter¬ 
mining this issue. 

The study includes some 466 cars out of a total of 1,146 
cars shipped from Florida by express during the 1929-30 
season and some 330 cars out of a total of 992 cars shipped 
from Florida by express during a part of the 1930-31 sea¬ 
son. The cars moved from various Florida points to a 
number of selected destinations, including the principal 
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markets. The items of cost taken into account and the 


average percentage relationship that each bears to the 
whole is as follows: 

Average 

Item per cent 

of whole 

1. Cost of ice used. 51.04 

2. Cost of salt used in connection with refrigeration. 3.49 

3. Cost of salt used in drip pans for protection against freezing .... .94 

4. Cost of placing ice in bunkers where not included in cost of ice.. 1.45 

5. Supervision of placing ice in bunkers. 2.58 

6. Estimated cost of transporting ice in bunkers. 27.88 

7. Telegrams and reports. 1.90 

8. Loss and damage incident to refrigeration. .66 

9. Inspection . 2.58 

10. General supervision and overhead. 7.48 


Total . 100.00 


Since the Express Agency concedes that the same factors 
of refrigeration costs are present in both express and 
freight refrigeration services, we shall analyze the items 
of cost embraced in this study with particular reference 
to those which we recognized in our study of 
76 freight refrigeration costs in Refrigeration Charges 
on Fruits, Etc., from the South, supra. 

Item 1, cost of ice used. —According to the Express 
Agency’s data the average costs of ice used in express re¬ 
frigeration service were $4.52 per ton in 1929-30, $4.95 per 
ton in 1930-31, and $49.14 per car for both seasons. In 
freight refrigeration service we found the average costs 
of ice to be $3,952 per ton in April 1926, and $40.78 per car. 
There is nothing to suggest that the actual cost of ice dur¬ 
ing the years 1929-31, inclusive, was higher than during the 
year 1926. Defendant attempts to explain the higher fig¬ 
ures shown for the express service by pointing out that in 
freight service the movement is in trainloads which per¬ 
mits the switching of trains of cars to and from the ice 
houses where special facilities are available for both ini¬ 
tial icing and re-icing, whereas in express service the move¬ 
ment is frequently of individual cars, which necessitates 
the haulage of ice from the plants to the passenger depots. 
This does not satisfactorily explain the discrepancies in 
these items for, as above indicated, defendant has set up 
a separate item to cover the cost of placing ice in bunkers. 
It will be observed that the figures indicate that the cost of 
ice in 1930-31 was 43 cents per ton higher than in 1929-30. 











GEO. ALLISON & CO., INC., ET AL. VS. INTER. COM. COM. 79 

In view of the general decline in all prices, which began in 
1929 and continued throughout 1931, we should expect to 
find the reverse of this statement to be the fact. 

Items 2 and 3, cost of salt used in connection with refrig¬ 
eration and cost of salt used in drip pans for protection 
against freezing. —For these two items defendant shows an 
average cost per car of $4.26. In our study of freight re¬ 
frigeration charges we assigned no cost factor for either of 
these items. During the 1929-30 season the total number 
of cars shipped was 1,146 and the actual cost of the salt 
used therein was $5,220.39. To this figure defendant adds 
$1,128.19 to cover incidental costs such as damage to equip¬ 
ment, clerical work, and the placing of salt in the bunkers. 
In 1930-31 the total number of cars shipped was 992 and 
the actual cost of the salt used was $2,721.49, while $1,027.95 
was added to cover the above-described incidental costs. 
During the 1929-30 season the incidental costs were 21.61 
per cent of the total cost, whereas during 1930-31 season 
the incidental costs were 37.77 per cent of the total costs. 
The record throws no light upon this obvious discrepancy 
in the amounts set up for incidental costs during the two 
seasons. 

Items 4, cost of placing ice in hunkers where not included 
in cost of ice .— Defendant includes $1.39 per car for this 
item. In our study of freight refrigeration costs we as¬ 
signed no separate cost factor for this expense, but in¬ 
cluded it in the cost of ice. 

77 Items 5, 7, and 9, supervision of placing ice in 
hunkers, telegrams and reports, and inspection .— 
Under these items defendant includes the following 
amounts per car: $2.49 for 5, $1.83 for 7, and $2.48 for 
9, or a total of $6.80 for the three items. In the freight re¬ 
frigeration study we accounted for all three of these items 
under the heading of “Supervision”, and for that service 
we found the cost to be $3.33 per car, or more than 50 per 
cent less than the total included for these three items. 

Item 6, estimated cost of transporting ice in hunkers .— 
For this item the Express Agency estimates the cost to be 
$26.85 per car, while in the freight refrigeration study we 
included but $7.97 per car for this factor. The cost claimed 
by defendant under this item is based upon 11.37 per cent 
of the estimated operating cost for transporting a loaded 
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refrigerator car in express service, this percentage repre¬ 
senting the ratio of the cubic capacity of the bunkers to the 
total cubic capacity of the car. From this it necessarily 
follows that the soundness of defendant’s estimate of cost 
under this item is wholly dependent upon the question of 
whether a sound formula was followed in developing the 
operating cost for transporting a loaded car. As pointed 
out by the division, the formula used by defendant in arriv¬ 
ing at that cost is defective to the extent that it includes 
both the terminal and line-haul costs in the average car-mile 
cost. The terminal factor is constant and not at all depen¬ 
dent upon the length of the haul, while the line-haul costs 
vary with distance. By including both of these factors in 
the average car-mile cost the terminal cost, as well as the 
line-haul cost, is increased as the length of haul increases, 
thus pyramiding the terminal factor. As the combined 
loaded and empty movements embraced in the study vary 
from 2,170 to 3,374 miles it is quite apparent that the inclu¬ 
sion of both the terminal and line-haul factors in the cost 
per car-mile results in a grossly excessive estimate of the 
cost of transporting a loaded car. This cost is further in¬ 
flated by the fact that the study assumes that it costs as 
much to transport an empty car as a loaded one, and that 
the cost per car-mile on main lines of heavy traffic density 
over which the strawberry traffic moves are no lower than 
the average cost per car-mile for entire systems which in¬ 
clude branches, spurs, and other lines of relatively light 
traffic density. Since defendant’s estimate of operating 
cost for transporting a loaded car is obviously excessive, it 
follows that the estimated cost of transporting ice in bunk¬ 
ers is likewise excessive. 

Item 8 , loss and damage incident to refrigeration .—Un¬ 
der this item defendant includes 63 cents per car, the figure 
being based upon the average amount of loss and damage 
claims paid in connection wdth refrigeration of 1,146 
78 cars of strawberries shipped from Florida by ex¬ 
press during the season of 1929-30. In the freight 
refrigeration study we assigned $1.25 per car for this item. 

Item 10, general supervision and overhead .—Under this 
item defendant sets up an estimated cost of $7.21 per car. 
We have seen that defendant also includes three addi¬ 
tional items which are properly assignable to supervisory 
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costs, i. e., items 5, 7, and 9, the total of the three being 
$6.80 per car. Thus the total amount claimed by defendant 
for supervision and overhead is $14.01 per car, while in 
the freight study we allowed but $3.33 per car for this 
item. Defendant’s estimate of $7.21 per car for general 
supervision and overheard is based upon 11.58 per cent of 
all the preceding items of cost except item 6, or the one 
covering the cost of transporting ice in bunkers. The per¬ 
centage figure of 11.58 is made up of two parts, the first 
of which, 5.63 per cent, represents the ratio of the expenses 
for superintendence to the total transportation expenses 
exclusive of those for superintendence, while the second, 
5.95 per cent, represents the ratio of the general expenses 
to the total expenses for maintenance, traffic, and transpor¬ 
tation. In other words, defendant arrives at this large 
percentage figure by including all expenses for all opera¬ 
tions of the Express Agency, whereas the transportation 
expenses alone, embrace all the classes of expenses or costs 
shown in item 1 to 5 inclusive, and items 7 to 9, inclusive. 
In dealing with this factor in the freight study we included 
only the expenses or costs attributable to the refrigeration 
service, and if that principle had been followed here, we 
are satisfied that the resulting cost would have been sub¬ 
stantially less than that claimed by defendant. 

In the freight study we included four items as to which 
defendant sets up no separate cost factors. These, together 
with the amounts allowed per car, are, shown below: 


3. Switching . $2.48 

5. Bunker repairs . 6.04 

7. Taxes .32 

8. Profit .50 


No switching cost is properly attributable to the express 
refrigeration service for, as indicated in our discussion of 
item 1, the carriers perform no switching movement in con¬ 
nection with the icing of shipments in express service. The 
refrigerator cars in the express service are owned by vari¬ 
ous rail carriers and used by the Express Agency on a 
rental basis, the rent including the cost of bunker repairs. 
Expenses for car rental are properly attributable to line- 
haul costs and were included in defendant’s line-haul cost 
study but despite this fact we have seen that the de- 
79 fendant also includes expenses covering damage to 
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equipment as an incidental cost in items 2 and 3, or 
the cost of salt. Having accounted for bunker repairs in 
at least two different items, it is quite clear that defendant 
would not have been justified in setting up a separate cost 
factor for bunker repairs. Defendant, however, would 
have been justified in including small amounts for both 
profit and taxes. Some of defendant’s cost items, notably 
those covering supervisory expenses and the cost of trans¬ 
porting ice, are excessive to a substantial extent, while sev¬ 
eral others are open to serious doubt. 

Precooling Charges 

Whether refrigerator cars are subjected to cooling de¬ 
vices after loading or while being loaded is optional with 
the shipper. The Express Agency's tariff provides that if 
a shipper elects to use precooling apparatus to cool ship¬ 
ments of strawberries a charge of $5 per car will be as¬ 
sessed, such charge being in addition to all other charges 
including the standard refrigeration charge. The tariff 
further provides that if the shipper elects to have salt ap¬ 
plied to the ice in the bunkers of precooled cars, an addi¬ 
tional charge of $2.50 will be assessed, thus making the total 
charge for precooling $7.50 per car. Precooling consists of 
the placing of electric fans in the bunkers after icing to as¬ 
sist the circulation of air through the car. The shipper fur¬ 
nishes all the precooling equipment and either performs the 
services himself or has it done by some agency operating 
independently of the transportation companies. Complain¬ 
ant’s position is that the Express Agency should not be 
permitted to assess a charge for a service which neither it 
nor the rail carriers perform; and that the assessment of a 
charge of $7.50 per car under these conditions is arbitrary, 
unreasonable, and unwarranted. The Express Agency as¬ 
serts that the charges are made to cover the following fac¬ 
tors: (1) Supervision, to see that the lading is not dam¬ 
aged and that the hatches are properly closed; (2) the melt- 
age of ice during the precooling period; and (3) the added 
expense brought about by the fact that the cars are fre¬ 
quently delayed beyond the scheduled time for departure 
and must be transported in extra trains. We have seen 
that the cost of ice and salt and supervisory expenses are 
included in the cost of refrigeration and, since the move- 
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ment of strawberries, by express, from Florida is not in 
trainloads, we do not understand defendant’s assertion that 
cars delayed beyond the regular time of departure are trans¬ 
ported in “extra trains.” We do not believe that these 
charges should be condemned on this record. Similar 
charges apply on strawberry shipments from other 
80 producing sections, including those within the South, 
and since we intend to prescribe transportation and 
refrigeration charges from Florida which will be fairly com¬ 
parable with those now in force from other southern pro¬ 
ducing sections, it is apparent that, if we should go beyond 
that and condemn these precooling charges, the Florida 
shippers would then have an advantage over other southern 
producers who would, of course, continue to pay the pre¬ 
cooling charges. 

Freight Rates 

The division found the assailed freight rates unreason¬ 
able to the extent that they exceeded constructive first-class 
rates predicated upon the Q-l formula to trunk-line terri¬ 
tory and New England and the actual first-class rates to 
points in other territories. Complainants contend that 
the rates found reasonable by the division are excessively 
high in comparison with the rates on strawberries from 
all producing sections in southeastern and southwestern 
territories; that in many instances the prescribed rates 
exceed the class rates which would have applied if the divi¬ 
sion had ordered the rates assailed canceled instead of 
attempting to prescribe so-called reasonable commodity 
rates; and that freight rates on strawberries should not 
exceed 65 percent of actual or constructive first-class rates 
from and to the same points. 

Since strawberries, in carloads, are rated first class in 
southern and official territories and third class in western 
territory, it becomes apparent that the rates prescribed by 
the division exceed the class basis to all points in trunk¬ 
line territory and New England if we remember that the 
Q-l formula results in constructive first-class rates mate¬ 
rially higher than the actual first-class rates. To illustrate: 
The actual first-class rate from Lawtey to Boston is $2.26, 
while the constructive first-class rate prescribed by the 
division as a reasonable commodity rate from and to 
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the same points is $2.62 or 36 cents in excess of the class 
rate which would have applied on complainants’ shipments 
if the division had required the rates under attack canceled 
instead of prescribing so-called reasonable commodity 
rates. Commodity rates in excess of the corresponding 
class rates are prima facie unreasonable. 

In the following table the rates prescribed by the division 
and the rates sought by complainants are compared with the 
freight rates on strawberries from producing points in 
southwestern and southeastern territories: 


81 Prom— 

To— 

Distance 

Present 

Rate 

Lawtev, Fla. 

.. Boston, Mass. 

Miles 

1,231 

rate 

- $2.62 

Sought 1 

$1.70 

Plant Citv, Fla. 

. . (i«> . 

1.37-" 

s 2.90 

1.89 



1,423 

1.82 


Ponchntoula T.r> 

.. do . 

1,592 

2.05 


Snrcoxip, Mo. 

.. do .. 

1,171 

1.87 


Mcriilinn \fisn 

do . 

1,362 

1,588 

2.05 


Tfthlpnnnb. Okla. 

.. do . 

1.98 


Portland Tonn. 

. . do . 

1,165 

1.645 



. . do . 

1*140 

1.645 


Tahlequah, Okla. 

.. Providence, R. I. 

1,593 

1.98 


Lawtev, Fla. 

.. New York, N. Y. ... 

1,012 

2 2.35 

1.53 

Plant City, Fla. 

do . 

1,156 

2 2.63 

1.71 

Portland Tenn . 

do . 

1,005 

1.38 


Snreoxic Mo . 

.. do . 

1*330 

1.81 


PoTW'hnt.onljij I/A. 

.. do . 

1*373 

1.96 


"Paid Ark. 

,. do . 

1*251 

1.72 


Castleberry, Ala. 

do . 

1,150 

2.015 


Ponchatoula, La. 

.. Syracuse, N. Y. 

1,377 

1.705 


Do . 

.. Rochester, N. Y., 

1,298 

1.64 


Do . 

. . Buffalo, N. Y. 

1,234 

1.39 


Do . 

.. Pittsburgh, Pa. 

1,120 

1.265 


Meridian, Miss. 

.. Buffalo, N! Y. 

1,059 

1.29 


Lawtev, Fla. 

.. Chicago, III. 

1,074 

2 2.51 

1.63 

Plant Citv, Fla. 

do . 

1,196 

2 O JO 

1.77 

Paid Tvnoh. Ark .... 

.. do . 

567 

1.18 


Snrcoxie Mo. 

.. do . 


1.11 


Meridian, Miss. 

do . 

729 

1.01 



.. do . 

450 

.84 


Tahlequah, Okla. . . . 

do . 

699 

1.31 


Franklin, Kv. 

.. do . 

425 

.84 


Pnnrh;itoul:4 7 Ln. - - - - 

.. do . 

870 

1.01 


Castleberry, Ala . 

.. do . 

847 

1.01 


Do . ... 

.. Buffalo, X. Y. 

1,108 

1.29 


Ponchatoula, T j\ . T . _ 

.. Duluth, Minn. 

1*335 

1.51 


Do .. 

.. Youngstown, Ohio .., 

1,106 

1.265 

• ••••• 


1 Sixty-five per cent of first class. 

2 Rates prescribed by the division. 
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Analysis of the foregoing and similar comparisons of 
record reveals that the rates prescribed by the division are 
substantially higher than those from all important produc¬ 
ing sections in the Southeast and the Southwest even though 
the distances from the Florida points are, in many in¬ 
stances, shorter than those from southeastern and south¬ 
western points. The full measure of the excess in trans¬ 
portation charges, Florida points over southwestern and 
southeastern points, is not reflected by the substantial dif¬ 
ferences in the rates per 100 pounds, as the rates from 
Florida points are subject to estimated weights of 48 
pounds for 24-quart crates, while those from southwestern 
and southeastern points are subject to estimated weights 
of 41 pounds per 24-quart crate. On 420 24-quart crates 
shipped from either the Southeast or the Southwest the 
f reight charges would be based on a weight of 17,220 pounds, 
while on an equal number of 24-quart crates shipped from 
Florida, the freight charges would be based on a weight of 
20,160 pounds. If there were no difference at all in the rates 
per 100 pounds, the freight charges from Florida would still 
be materially higher than those from southeastern and 
southwestern points. 

82 The rates from points in Arkansas, Missouri, Ok¬ 
lahoma, and Texas are based on 65 percent of the 
corresponding first-class rates. We prescribed this per¬ 
centage of the corresponding first-class rates as a maximum 
reasonable basis for application on strawberries from all 
southwestern producing points including that portion of 
Louisiana west of the Mississippi River in Consolidated 
Southwestern Cases, 123 I. C. C. 203, Arkansas R. R. Com¬ 
mission v. Ann. A. R. Co., 153 I. C. C. 371. We have not had 
occasion to prescribe rates on this commodity from all 
points within southern or southeastern territory but there 
are a number of cases in which we prescribed rates from 
important producing sections in that territory, lower than 
65 percent of the corresponding first-class rates. In Coul- 
bourne Fruit Co. v. Baltimore O. R. R. Co., 104 I. C. C. 
734, we awarded reparation and prescribed rates for the 
future on strawberries, in carloads, from points in Ken¬ 
tucky and Tennessee to Youngstown, Ohio, based upon the 
following percentages of the first-class rates prescribed in 
the southern class-rate investigation: From Woodburn and 
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Franklin, Ky. 55.2 percent; from Bristow, Ky., 63.1 per¬ 
cent; from Milan, Tenn., 55.2 percent; and from Portland, 
Tenn., 58 per cent. In Lewis v. L. & N. R. R. Co., 112 I. C. C. 
213, we awarded reparation on strawberries, in carloads, 
from points in Kentucky to points in Michigan based on 62 
percent of the first-class rates prescribed in the southern 
class-rate investigation. In Lewis Co. v. N. 0. & T. P. Ry. 
Co., 128 I. C. C. 3, we approved rates on strawberries, in 
carloads, from points in Alabama and Tennessee to points 
in Michigan and Ohio based on about 65 per cent of first 
class under the basic southern scale. From producing points 
in Louisiana east of the Mississippi River to representa¬ 
tive points in Illinois, central and official territories, the 
rates on strawberries, in carloads, average 58.4 percent of 
the corresponding first-class rates. 

Complainants earnestly urge that the differences in trans¬ 
portation conditions as between the Florida peninsula, 3 the 
South, and the Southwest, are fully reflected in the level of 
the first-class rates which we prescribed from and to the 
three territories. They also insist that we, as a rule, recog¬ 
nize the definite relationship between the class rates to and 
from Florida, the South, and the Southwest, by prescribing 
commodity rates in the three territories bearing the same 
percentage relationship to the respective first-class rates. 
In City of Winter Haven v. Atlantic Coast Line R. Co., 169 
I. C. C. 453, we said at page 456: 

83 “The class rates prescribed in the southwestern 
revision bear a definite relationship to those pre¬ 
scribed in the southern class rate investigation. The gen¬ 
eral level of such rates in the Southwest is approximately 
10 percent higher than in the South, reflecting the difference 
in transportation conditions as between the two territories. 
It is recognized that the same percentage relationship 
should generally obtain -with respect to commodity rates.” 

We disposed of that case by prescribing rates on sewer 
pipe, in carloads, from Macon, Ga., to Winter Haven, Bar¬ 
tow, and Lake Wailes, Fla., based on 17.5 percent of the cor¬ 
responding first-class rates, or the percentage of first class 

The class rates from and to points within the Florida peninsula are made 
differentially over the basic southern rates for that portion of the haul within 
the peninsula. It follows, therefore, that rates to and from the Florida penin 
sula just as truly reflect transportation conditions there as do those to and 
from other points within the South. 
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which we had previously prescribed on the same commod¬ 
ity between southwestern points in Southwestern Rates, 
167 I. C. C. 119. Complainants cite numerous other cases 
in which we prescribed for commodities from and to the 
South including the Florida peninsula the same percentage 
of first class as we had previously prescribed for applica¬ 
tion on the same commodities between southwestern points. 
Review of these and similar cases bearing upon this ques¬ 
tion discloses that heretofore we have generally accepted 
the class rate structures which we prescribed in Florida, 
the South, and the Southwest, as fairly representing the 
differences in transportation conditions in the three terri¬ 
tories ; that in the prescription of rates on like commodities 
in the three territories we have, as a rule, used the same 
percentages of first class; and that we have departed from 
this rule only in cases where there was a definite showing of 
some peculiar condition which would have rendered the ap¬ 
plication of like percentage relationships in the three ter¬ 
ritories unfair or otherwise inappropriate. 

The Florida defendants render services substantially 
similar to those performed by the carriers serving the 
Southwest and most of the South. When we prescribed the 
65 percent basis from southwestern points the traffic moved 
under refrigeration in expedited service and that character 
of service is still being performed by the southwestern car¬ 
riers. Strawberries from Florida and other southern pro¬ 
ducing sections likewise move under refrigeration in expe¬ 
dited service. The expedited service performed by the 
Florida defendants is good, but it is not superior to that 
rendered by the carriers serving other producing sections 
in the South and Southwest. 

In Transportation of Strawberries by Express, 151 I. C. 
C. 553, 156 I. C. C. 4, we required the carriers to establish 
service from Florida which would enable them to make 
delivery of strawberries at New York, Boston, Buffalo, 
Pittsburgh, Cleveland, Detroit, and Chicago, in time for 
market the third morning from date of consignment when 
shipped from northern Florida, and fourth morning from 
date of consignment when shipped from southern 
84 Florida. In prescribing these time limits we did not 
contemplate the establishment of any superior or 
“special service” and defendants’ compliance with them 
did not result in any “special service” from Florida, for 
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service equally good was then, and still is, in operation from 
other producing sections in the Southwest and the South 
including Louisiana. Our service order did not result in 
the establishment of any new freight service from Florida. 
It merely restored the perishable freight-train schedules 
maintained by defendants prior to the World War. The 
Florida defendants operate no “special” berry trains, al¬ 
though such trains are operated from certain other sections. 
From Florida strawberries move in regular trains with 
other perishable freight. Based on the actual schedule a 
train leaving Lakeland, Fla., at 10 p.m., Monday, arrives 
at Jersey City, 6:45 p.m., Thursday, the average speed be¬ 
ing 17.6 miles per hour. In handling strawberries from 
producing sections in Alabama to Cincinnati the average 
speed of the Louisville & Nashville is 18.4 miles per hour. 
During 1932 the average speed of all freight trains in the 
United States was 15.5 miles, or only 2 miles slower than 
the expedited service from Florida. 

To support the rates prescribed by the division, defen¬ 
dants refer to four cases in which we prescribed rates on 
strawberries from the Carolinas and the Eastern Shore 
district of Delaware, Maryland, and Virginia. They assert 
that the rates prescribed in those cases represent a basis 
fully as high as those prescribed by the division from Flor¬ 
ida. According to the prior report the rates prescribed in 
those cases vary from 131 to 140 percent of first class. 
Analysis of the four cases in the light of the transportation 
factors which we took into account in deciding them indi¬ 
cates that we prescribed no such percentages of normal 
first-class rates. Of the four cases cited, Peninsula Produce 
Exc. v. Pennsylvania R. Co., 160 I. C. C. 711, is the most 
important. In that case we prescribed rates on strawber¬ 
ries from the Eastern Shore district of Maryland, Virginia, 
and Delaware to all the important markets in official terri¬ 
tory and Canada. 4 From Onlev, Va., a representative des¬ 
tination, the rates prescribed are $1,065 to New York and 
$1.21 to Boston, subject to a minimum carload of 12,000 
pounds. These rates represent 140 percent of the first-class 
rates from and to the same points in effect at the time of 
our decision in that case. From Onlev the first-class rates 
at that time were 76 cents to New York and 86.5 cents to 


■» On past shipments. 
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Boston. These first-class rates are materially lower than 
those prescribed by us in the eastern and southern class- 
rate revisions. For example, in our revision of eastern 
class rates we prescribed the following first-class 
85 rates from Onley: 89 cents to New York and $1.18 to 
Boston. Under our revision of southern 5 class rates 
the first-class rates from Onley would be $1.18 to New York 
and $1.60 to Boston. These comparisons make it quite clear 
that we used depressed first-class rates in arriving at the 
rates which we prescribed on strawberries from the East¬ 
ern Shore district. The 65 percent basis sought by com¬ 
plainants does not contemplate the use of any depressed 
first-class rates. To southern points complainants would 
use first-class rates higher than those under the basic south¬ 
ern scale as 15 percent is added for the haul within Florida. 
To eastern points including New England, complainants’ 
basis reflects constructive first-class rates higher than those 
prescribed by us from and to the same points. To all other 
points the rates sought are based on first-class rates pre¬ 
scribed by us as maxima. 

Strawberries from the Eastern Shore are subject to rapid 
deterioration in transit and cannot be loaded as heavily as 
the Florida product. This is indicated by the following 
taken from page 716 of our report in the case cited: 

“Due to sugar content and atmospheric conditions, East¬ 
ern Shore berries are subject to greater deterioration in 
transit than are those from certain other producing terri¬ 
tories and consequently cannot be loaded as heavily.” 

The Eastern Shore rates were specifically prescribed for 
application on 32-quart crates with an estimated weight of 
50 pounds per crate, or the lowest estimated weight used in 
connection with such crates, whereas we have seen that the 
Florida rates apply on 32-quart crates with an estimated 
weight of 63 pounds per crate, or the highest estimated 
weight used in connection with such crates. The maximum 
carload of Eastern Shore berries is 11,900 pounds, or 100 
pounds less than the prescribed minimum. The maximum 
carload of Florida berries is around 17,500 pounds, or 500 
pounds in excess of the minimum of 17,000 pounds. 

3 As all points in the Eastern Shore district are in official territory we can¬ 
not give first class rates under the Q-l formula. 
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Since the maximum loading of Eastern Shore berries is 
less than the prescribed minimum, the Eastern Shore car¬ 
riers cannot collect freight charges based on any weight in 
excess of 12,000 pounds. Based on the rates prescribed 
from Onley, $1,065 to New York and $1.21 to Boston, and 
the maximum weight of 12,000 pounds, the maximum freight 
charges per car collectible on strawberries from Onley are 
$127.80 to New York and $145.20 to Boston. Based on 65 
percent of first class under the basic southern scale, or rates 
of 77 cents to New York and $1.04 to Boston, and the Flor¬ 
ida minimum of 17,000 pounds, the freight charges per car 
from Onley would be $130.90 to New York and $176.80 to 
Boston. These comparisons emphasize the fact that 
86 the basis which we prescribed from the Eastern 
Shore district is approximately equivalent to rates 
predicated on 65 percent of maximum reasonable first-class 
rates from and to the same points when made subject to a 
minimum carload of 17,000 pounds. In this connection it 
should be borne in mind that ever since our decision in the 
eastern class-rate case we have recognized the fact that, 
due to the relatively low level of the first-class rates under 
the eastern scale, commodity rates between points in official 
territory should represent a higher percentage of first class 
than that used for similar commodity rates in other terri¬ 
tories. In State of New York v. New York Central R. Co., 
178 I. C. C. 351, we said at pages 361-362: 

‘‘But it must not be overlooked that the class rates pre¬ 
scribed in the Eastern Class-Rate case were fixed solely 
with regard to the conditions prevailing in the affected ter¬ 
ritory; and giving due weight to the fact that the first-class 
rates in that territory have alwavs been relativelv low as 
compared with the first-class rates in other territories and 
that this condition will still prevail to a certain extent even 
under the newly prescribed first-class rates, it follows that 
a somewhat higher percentage of first class should here be 
prescribed than has been prescribed on peaches in other 
sections.” 

According to our report in Peninsula Produce Exc. v. 
Pennsylvania R. Co., supra, the carriers serving the East¬ 
ern Shore district render the equivalent of passenger-train 
service in the handling of strawberries from points in Vir¬ 
ginia, Maryland, and Delaware. This is evidenced by the 
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following quotation from page 719 of our report in that 
case: 

“There is no complaint against the service. The Penn¬ 
sylvania relies upon the nature of this service as justifica¬ 
tion of the rates and charges assailed and shows the excep¬ 
tional nature of this traffic and the high degree of skill and 
attention with which it is handled. Without following all of 
the details of train operation necessitated, these may be 
summarized as follows: Speed, at the expense of engine 
ratings and preferment over other traffic, amounting to what 
are substantially passenger-train schedules through termi¬ 
nals and over main lines; and, at destinations, notably Jer¬ 
sey City, special terminals and facilities for distribution 
and marketing of perishable produce. 

In two of the remaining cases cited by defendants we pre¬ 
scribed rates on strawberries from certain points in the 
Carolinas to three destinations in New England. In the 
first of the two, Carolina Shippers Assn. v. Atlantic Coast 
Line R. Co., 160 I. C. C. 700, we prescribed rates to Provi¬ 
dence, R. I., and Boston as follows: From Mount Olive, 
Clinton, Faison, Rose Hill, Teachey, and Wallace, N. C., 
$1.98, and from Chadbourne, Clarendon, and Mount Tabor, 
N. C., $2.20, subject to a minimum of 12,980 pounds. In the 
second, Hannaford Bros. Co. v. Atlantic Coast Line R. Co., 
168 I. C. C. 195, we prescribed the following rates to Port¬ 
land, Maine: $2.10 from Wallace and Burgaw, N. C., and 
$2.32 from Mount Tabor and Chadbourne, minimum 12,980 
pounds. Defendants assert that the rates which we 
87 prescribed in the Carolina cases represent 131 and 
139 percent of the first-class rates from and to the 
same points. As indicated in our discussion of the Eastern 
Shore adjustment, this is not the fact if we give expression 
to all the transportation factors affecting the level of these 
rates. As in the Eastern Shore case, the first-class rates 
which we used in determining rates from the Carolinas 
■were not maximum reasonable first-class rates. For ex¬ 
ample, the rate of $2.20 from Chadbourne to Boston repre¬ 
sents 131 percent of a first-class rate of $1.63, whereas the 
first-class rate now in effect from and to these points is 
$1.80. Under a constructive first-class scale made up of the 
basic southern scale for the haul within the South and the 
Q-l formula beyond, the first-class rate from Chadbourne 
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to Boston would be $2.05. Under the constructive first-class 
scale which complainants would use from Florida, which is 
comprised of the basic southern scale for the total haul 
within the South, including Florida, plus the Florida arbi- 
traries for the haul within the Florida peninsula, plus the 
Q-l formula for the haul beyond southern territory, the 
first-class rates from and to the same points would be $2.21. 
The rate of $2.10 from Burgaw to Portland represents 139 
percent of a first-class rate of $1.51. A constructive scale 
composed of the basic southern scale and the Q-l formula 
would make a first-class rate of $2.11 from and to these 
points, while complainants’ constructive first-class scale 
would produce a first-class rate of $2.27 from and to the 
same points. 

The Carolina berry, like the Eastern Shore variety, loads 
much lighter than the Florida product. The rates which we 
prescribed in both the Carolina cases were for application 
on 32-quart crates with an estimated weight of 55 pounds 
per crate, or 8 pounds lighter than the weight of Florida 
crates of similar size. Due to rapid deterioration, a car 
cannot be safely loaded with more than 236 32-quart crates 
of Carolina berries. This means that 12,980 pounds, the 
prescribed minimum, represents the maximum loading of 
Carolina berries, the maximum loading of Florida berries 
being around 17,500 pounds. Based on the rates which we 
prescribed in the Carolina cases and the maximum loading 
of Carolina berries, 12,980 pounds, the maximum freight 
charges collectible on strawberries are $285.56 per car from 
Chadbourne to Boston and $272.58 per car from Burgaw to 
Portland. A rate representing 76 percent of complainants’ 
constructive first-class scale, in conjunction with the Florida 
minimum of 17,000 pounds, would produce a freight charge 
per car equivalent to that which we prescribed from Chad- 
bourne to Boston: and a rate representing 70.6 percent of 
the first-class rate under complainants’ constructive first- 
class scale, in conjunction with a minimum of 17,000 pounds, 
would make a freight charge per car equal to that 
88 which we prescribed from Burgaw to Portland. If 
we take into account the lighter estimated weight per 


crate and the lighter car loading of Carolina berries, the 
rates per 100 pounds which we prescribed in the Carolina 
cases result in rates per quart lower than similar rates from 


GEO. ALLISON <fc CO., INC., ET AL. VS. INTEB. COM. COM. 93 

Florida based upon 65 percent of first class. To illustrate: 
On 7,552 quarts, or the maximum number of quarts of Car¬ 
olina berries that can be put into one car, the rate per quart 
from Mount Olive to Boston is 3.41 cents. Based on a rate 
per 100 pounds reflecting 65 percent of first class and the 
Florida minimum the rate per quart on a similar shipment 
from Plant City to Boston would be 4.25 cents. 

The foregoing computations make it plain that we did 
not prescribe anywhere near the high percentages of maxi¬ 
mum first-class rates from the Carolinas as defendants 
would have us believe, but it is equally clear that the per¬ 
centages of normal first-class rates reflected in the Carolina 
rates are higher than those reflected in the rates which we 
prescribed from the Eastern Shore, and also higher than 
that sought by complainants. How r ever, the facts recorded 
in the Carolina cases show’ that the carriers operating to 
and from the Carolina district render a more expensive 
service than that performed by the Florida defendants, and 
the differences in service undoubtedly justify rates from 
the Carolina section based upon a higher percentage of nor¬ 
mal first-class rates than those from Florida. Our report 
in Carolina Shippers Assn. v. Atlantic Coast Line R. Co., 
supra, shows that the bulk of the Carolina berries is shipped 
within a period of three weeks, and the cars are handled in 
both passenger and special berry trains. The following 
quotation is from pages 702-703 of our report in that case: 

“The North Carolina strawberries become ready for ship¬ 
ment anywhere from April 2 to May 1, according to the 
weather. The movement lasts for about one month, but the 
bulk of the berries moved within a period of about three 
weeks. During 1924 the Atlantic Coast Line moved 1,965 
cars of Carolina strawberries; during 1925, 1,627 cars; 
during 1926, 1,227 cars; and during 1927, 2,153 cars. Most 
of these cars originated at the above-named or adjacent 
origins. Defendants are obligated to anticipate the demand 
for and to furnish promptly cars for loading, and are liable 
for damage caused by failure to do so. During 1925 dam¬ 
ages due to this cause amounted to approximately $140,000. 
In order to avoid such damage it is the practice of defen¬ 
dants to keep informed as to the progress of the crop and to 
bring refrigerator cars into the fields before the berries are 
ready for shipment. The cars are stored on sidetracks for 
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from 10 to 30 days awaiting loading. Sometimes as many as 
350 or 400 cars are parked in the vicinity of the berry fields 
at one time. Berries move exclusively in refrigerator cars 
necessitating almost a 100 percent empty-car return move¬ 
ment. They are highly perishable and require and are given 
expedited service. Defendant during the heavy move¬ 
ment operate special berry trains and at the beginning of 
the season, when the movement is light, handle some of the 
cars from the origins on the Myrtle Beach branch to Elrod, 
N. O., about 40 miles, in passenger trains.” 

89 The Florida shipping season extends over a period 
of several months; therefore, the Florida defendants 
are not confronted with the expensive service incident to 
the short and intensive movement from the Carolina pro¬ 
ducing section. The service accorded Florida strawberries 
is no different from that accorded other perishable freight. 

In the fourth case cited, Tourtellot v. New York, N. H. & 
H. R. Co., 178 I. C. C. 435, division 4 did not pass upon the 
reasonableness of the rates assailed, but dismissed the com¬ 
plaint because no evidence was introduced to support the 
allegation of unreasonableness. This is indicated by the 
following quotation taken from pages 436 and 437 of the 
report in that case: 

“Complainants rely entirely upon the findings in Penin¬ 
sula Produce Exch. v. Pennsylvania R. Co., 160 I. C. C. 711, 
and seek a rate for the future and reparation to the basis 
therein found reasonable. * * # The rates prescribed in 
that case were determined on a very comprehensive record 
and may not be used to measure the reasonableness of the 
rates herein assailed in the absence of a showing of simi¬ 
larity of transportation conditions.” 

The freight rates from Florida are greatly in excess of 
all rates heretofore prescribed by us on strawberries. They 
are also higher than commodity rates voluntarily estab¬ 
lished by the carriers on strawberries. They represent 
maximum first-class rates in all instances and exceed the 
actual first-class rates to all points in trunk-line and New 
England territories. They apply in connection with esti¬ 
mated ^weights per crate materially higher than the weights 
used for similar crates in all other producing sections. The 
Florida minimum weight per car is substantially higher 
than that from several territories and is the equal of that 
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from all others. From points in Louisiana east of the Mis¬ 
sissippi River, or the location of complainants’ principal 
competitors, to points in Illinois, central, and official terri¬ 
tories, the rates on strawberies, average 58.4 percent of 
the corresponding first-class rates. In several previous 
cases we have prescribed the following rates on strawber¬ 
ries: From all points in Louisiana west of the Mississippi 
River and all points in Arkansas, Missouri, Oklahoma, and 
Texas to all points in central, trunk-line, and New England 
territories 65 percent of first class, minimum 17,000 pounds; 
from several points in Alabama, Tennessee, and Kentucky 
to points in central territory 55.2 to 65 percent of first class, 
minimum 17,000 pounds; and from all points in Maryland, 
Delaware, and Virginia to important markets in official 
territory and ,; Canada the equivalent of 65 percent of nor¬ 
mal first-class rates, subject to a minimum of 17,000 pounds. 

Since more than one half of the commercial straw- 
90 berries produced in the United States are shipped 
from Tennessee, Arkansas, Maryland, Louisiana, 
Missouri, and Virginia, it is more than probable that we 
have prescribed the 65 percent basis, or the equivalent 
thereof, on 50 percent of all the commercial strawberries 
produced in this country. 

Strawberries from Florida, Louisiana, and certain other 
producing sections are accorded service similar to that 
given other perishable freight. The strawberry traffic from 
Maryland, Delaware, and Virginia is accorded the equiva¬ 
lent of passenger-train service. 

We have prescribed rates somewhat higher than the 
equivalent of 65 percent of first class from one producing 
section, namely, the Carolinas, to three New England des¬ 
tinations. Carolina berries load much lighter than the Flor¬ 
ida product. The rates from the Carolinas are subject to 
lower estimated weights per crate than are those from Flor¬ 
ida. The service incident to the handling of berries from 
the Carolinas is more expensive than that incident to the 
handling of Florida berries. Either of these factors, con¬ 
sidered alone, would warrant rates on berries from the 
Carolinas based on a higher percentage of normal first-class 
rates than would be justified in berries from Florida. 



O On past shipments. 
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Undue Prejudice 

The complaints in nos. 24671, 24145, and 25463 allege that 
the express rates from Plant City, Dover, Galloway, and 
Lakeland, Fla., to New York, Albany, Syracuse, and Sche¬ 
nectady, N. Y., Jersey City, N. J., and Philadelphia, Pa., 
unduly prejudice complainants and unduly prefer their 
competitors located in other producing sections, particu¬ 
larly Louisiana. Louisiana and Florida are grouped with 
the early producing sections. The Florida season begins 
in December and ends about the middle of the following 
May, the peak of production being in February and March. 
The Louisiana and Texas seasons open in March and reach 
the peak of production in April. In Alabama and Missis¬ 
sippi the peak is in April, the opening month of the season. 

That there is competition between Florida and Louisiana 
berries is indicated by the receipts of strawberries at the 
principal markets. For example, the record shows the fol¬ 
lowing receipts at Philadelphia: In April 1930, 6 cars from 
Florida and 57 from Louisiana; in April 1931, 55 cars from 
Florida and 62 from Louisiana; in May 1931, 2 cars from 
Florida and 45 from Louisiana. The receipts at New 
York were: In April 1930, 92 cars from Florida and 149 
from Louisiana; in May 1930, 41 cars from Florida and 
148 from Louisiana; in April 1931, 21S cars from Florida 
and 175 from Louisiana; in May 1931, 54 cars from Florida 
and 171 from Louisiana; in April 1932, 125 cars from Flor¬ 
ida and 67 from Louisiana; in May 1932, 50 cars from 
Florida and 199 from Louisiana. 

91 Florida berries marketed during the months of 
March, April, and May compete with berries from 
Louisiana. The competition from Louisiana finally be¬ 
comes so acute that the Florida berry is forced off the mar¬ 
kets. Due to a lack of profitable markets a large portion 
of the Florida crop is destroyed in the fields. The inabil¬ 
ity of the Florida product to compete with the Louisiana 
berry is attributable to the higher transportation charges 
from Florida. 

Findings 

We finds as follows: 

1. That prior to March 3,1933, the assailed rates on fresh 
strawberries, in carloads, in express service, under refrig- 
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eration, under through billing, from points in Florida to 
destinations in southern, southwestern, central, and west¬ 
ern trunk-line territories w r ere unreasonable to the extent 
that they exceeded 120 percent of the present first-class 
freight rates from and to the same points, carload minimum 
17,000 pounds; and that such rates are and for the future 
will be unreasonable to the extent that they exceed or may 
exceed 105 percent of the present first-class rates from and 
to the same points, carload minimum 17,000 pounds. 

2. That prior to March 3,1933, the assailed rates on fresh 
strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory were un¬ 
reasonable to the extent that they exceeded 120 percent of 
first-class freight rates from and to the same points con¬ 
structed in accordance with findings 17-b, 17-d, and 17-f in 
the third supplemental report in Southern Class Rate In¬ 
vestigation, 128 I. C. C. 567, 599, carload minimum 17,000 
pounds; and that such rates are and for the future will be 
unreasonable to the extent that they exceed or may exceed 
105 percent of first-class rates constructed in the same 
manner. 

3. That the charges for standard refrigeration of fresh 
strawberries, in carloads, in express service, from points 
in Florida to destinations described in the foregoing two 
findings are and for the future will be unreasonable to the 
extent that they exceed or may exceed 85 percent of the 
present charges from and to the same points. 

4. That the assailed rates on fresh strawberries, in car¬ 
loads, in freight service, under refrigeration, from points 
in Florida to destinations described in the foregoing find¬ 
ing numbered 1, are and for the future will be unreasonable 
to the extent that they exceed or may exceed 65 percent of 
the present first-class freight rates from and to the same 

points, carload minimum 17,000 pounds. 

92. 5. That the assailed rates on fresh strawberries, in 

freight service, under refrigeration, from points in 
Florida to destinations described in the foregoing finding 
numbered 2, are and for the future will be unreasonable to 
the extent that they exceed or may exceed 65 per cent of the 
first-class freight rates from and to the same points con- 
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structed as provided in said foregoing finding 2, carload 
minimum 17,000 pounds. 

6. That the assailed rates on fresh strawberries, in car¬ 
loads, in express service, under refrigeration, under 
through billing, from Plant City, Dover, Galloway, and 
Lakeland, Fla., to New York, Albany, Syracuse, and Sche¬ 
nectady, N. Y., Jersey City, N. J., and Philadelphia, Pa., 
and for the future will be unduly prejudicial to the extent 
that they exceed or may exceed the basis prescribed for the 
future in the foregoing finding numbered 2. 

7. That complainants in nos. 23972, 24145, 24671, 25463, 
and 25703 made shipments as described, and paid and bore 
the charges thereon at the rates and charges herein found 
unreasonable; that they were damaged thereby in the re¬ 
spective amounts of the differences between the charges 
paid and those which would have accrued at the rates and 
charges herein found reasonable; and that they are entitled 
to reparation in those amounts, with interest. They should 
comply with rule V of the Rules of Practice. The state¬ 
ments filed may list shipments made during the pendency of 
these proceedings if accompanied by proof in affidavit form 
that complainants made such shipments and paid and bore 
the charges thereon. If defendants object to proof in that 
manner a further hearing may be requested. 

8. As to issues which are not covered by the foregoing 
findings we affirm the findings of divisions 5, 190 I. C. C. 
520. 

Appropriate orders will be entered. 

Miller, Commissioner, dissenting in part: 

Because of my conviction that the evidentiary facts do 
not adequately support the majority’s conclusions which 
overturn those of division 5 in these cases I am constrained 
to dissent, and will indicate my reasons as briefly as pos¬ 
sible. 

First with respect to the express rates. As more fully 
explained in the prior report, 190 I. C. C. 520, to meet the 
train-schedule requirements prescribed in Transportation 
of Strawberries by Express, 151 I. C. C. 533, 156 I. C. C. 4, 
for the traffic here in question the interested railroads ar¬ 
ranged with the Railway Express Agency, Incorporated, to 
perform the necessary service. Accordingly, the Express 
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Agency published northbound line-haul rates to various im¬ 
portant destinations approximating 70 per cent of the cor¬ 
responding first-class express rates; in other words, rates 
five percentage points lower than the corresponding 
93 second-class any-quantity rates applicable to articles 
of food and drink generally. The express class rates 
apply from block to block, but the new commodity rates 
approximated averages of 135 to 139 per cent of the first- 
class freight rates from and to the same points. Division 5 
found those commodity rates unreasonable to the extent 
that they exceeded 120 per cent of the latter rates. 

The majority here prescribe 105 per cent of the first- 
class freight rates as the maximum reasonable express-rate 
basis for future application. This further condemnation 
of the assailed rates apparently is predicated upon com¬ 
parisons principally with express commodity rates in effect 
from southern origins in or adjacent to the Mississippi Val¬ 
ley, especially those applicable from Louisiana. Of the 
latter the majority state that they were prescribed by us, 
in Express Rates , 1922, 83 I. 0. C. 606, 89 I. C. C. 297, as 
maximum reasonable rates, consideration having been 
given in that connection to the level of the rates and to the 
circumstances incident to their establishment. This state¬ 
ment is inaccurate. In Express Rates, 1920, 58 I. C. C. 281 
and 707, upon petition by the then American Railway Ex¬ 
press Company at the end of Federal control, we authorized 
two successive horizontal percentage increases of 12.5 and 
13.5 per cent in all express rates (except on milk and 
cream), and for revenue reasons only. Two years later, in 
Express Rates, 1922, supra, we revised the express class 
rates and in that connection withdrew- from fruits, berries, 
vegetables, butter and eggs the 13.5 per cent horizontal in¬ 
crease granted in 1920. In neither of those general pro¬ 
ceedings w T as there approval or disapproval, or even con¬ 
sideration, of particular rates on any of those commodities 
from or to any particular points or regions. The authorized 
horizontal increases and the later horizontal reduction took 
no account of any question concerning particular commod¬ 
ity rates, whether depressed or inflated, reasonable or 
unreasonable, and the rates were dealt with only in the 
mass. 
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That the rates with which comparisons are made are low 
is in effect recognized by the majority by their prescription 
of 105 per cent of the corresponding first-class freight rates 
as the maximum reasonable level from Florida for the 
future, whereas a level substantially below first class would 
be necessary to approximate the contrasted levels from the 
other territories. On the strength of these comparisons 
certain of the complainants ask for 86 2/3 per cent, which 
the majority do not see their way clear to prescribe. In 
the circumstances the prescription of 105 per cent seems to 
be in the nature of a compromise between the level pre¬ 
scribed by division 5 and something like a fair average level 
of the contrasted rates. The majority report recites no 
evidentiary facts concerning the establishment of the 
94 latter rates, and I cannot accept such rates, none of 
which we prescribed, as dependable evidence that 
those prescribed by division 5, since accepted and made 
effective by the two defendant express companies, are 
themselves in violation of section 1 of the act. 

Turning now to the freight rates. In Consolidated South¬ 
western Cases , 123 I. C. C. 203, we prescribed for straw¬ 
berries, among other berries, 65 per cent of the therein re¬ 
vised first-class rates. But in the governing western classi¬ 
fication those berries were, and still are, rated third class, 
or 70 per cent of first class, and in those cases the avowed 
purpose of the defendant carriers and the principal com¬ 
plainants? was not to increase or reduce substantially the 
carriers’ revenues. The prescribed column 65 rates are 93 
per cent of the corresponding third-class rates. In th case 
of strawberries from Florida the governing southern classi¬ 
fication, as well as the official classification, rates the berries 
at first class; and if the southwestern precedent were fol¬ 
lowed here the commodity rates would be fixed at 93, in¬ 
stead of 65, per cent of first class. Cases are cited in the 
majority report in which we prescribed rates less than 65 
per cent of first class from important producing sections in 
southern territory. The first of those cited involved rates 
from three Kentucky and two Tennessee origins to one des¬ 
tination ; the second involved rates from one Tennessee and 
five Kentucky origins to two destinations; and in the third 
the rates from three unimportant Tennessee origins were 
lined up with those from other origin points. In all three 
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cases the rates in question were merely related to those 
to other destinations or from other origins; in none were 
they related to the corresponding first-class rates. 

The prescribed reduction of the express refrigeration 
charges to 85 per cent of the present ones has no support in 
any evidentiary facts reviewed in the report that I am able 
to find. Low’er charges from other territories are shown, 
with nothing else of a probative character concerning them. 
The cost study submitted to support the assailed charges is 
criticized in the majority report, but the purported analysis 
is not complete. Concerning some of the items the report 
merely recites what was approved in the cited freight- 
refrigeration case. In respect of the largest item, cost of 
ice used, the report implies a doubt of the figures submitted, 
although it had been testified, without contradiction of rec¬ 
ord, that they were those in fact paid. The criticism of that 
item also omits mention of defendants’ showing of the 
greater bunker capacity of the express refrigerator cars 
and of the material quantities of ice used in re-icing. I 
think that division 5 was right in accepting the cost study 
as adequately supporting the assailed charges. 

95 The formal findings concerning the express line- 
haul rates accept 120 per cent of first-class freight 
rates as reasonable prior to March 3, 1933 (the effective 
date of the rates prescribed by division 5), but prescribe 
105 per cent as the maximum reasonable basis thereafter. 
Not only does the report recite nothing to disclose any 
change in transportation or traffic conditions on that date 
to justify the different levels, but inasmuch as the hearings 
in the cases were closed some months prior to that date the 
records obviously can afford no support for the differentia¬ 
tion. If the 120 per cent basis was lawful prior to that 
date, it unquestionably has been lawful since for aught wre 
are showm to the contrary. 

Apart from the fact that the one finding of undue preju¬ 
dice does not say who or w’hat is so prejudiced or suggest 
who or what is unduly preferred, it is to be observed that 
no complaint alleging prejudice or preference is filed by 
or in behalf of any Florida grower. All such complaints 
are filed by buyers and receivers, -who can secure strawber¬ 
ries from Florida or Louisiana, in the respective seasons, as 
their own best interests may dictate. Division 5 found that 
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the alleged violation of section 3 of the act had not been es¬ 
tablished, and I can find nothing in the majority report on 
reargument to demonstrate the contrary. 

I am authorized to state that Commissioner Mahatfie 
joins in this dissenting expression. 

Chairman Farrell dissents. 

Commissioner Lee did not participate in the disposition 
of these proceedings. 

96 Exhibit “H” 

Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 7th 
day of November, A. D. 1933 

No. 23972 

R. W. Burch, Incorporated, et al. 


v. 

Railway Express Agency, Incorporated; Atlantic Coast 
Line Railroad Company: The Baltimore and Ohio Rail¬ 
road Company; Boston and Maine Railroad; Buffalo, 
Rochester and Pittsburgh Railway Company; The Cen¬ 
tral Railroad Company of New Jersey; The Chesapeake 
and Ohio Railway Company; the Chicago and Alton 
Railroad Company and William W. Wheelock and Wil¬ 
liam G. Bierd, Receivers; Chicago, Indianapolis and 
Louisville Railway Company; The Chicago, Rock Is¬ 
land and Pacific Railway Company; The Cincinnati, 
New Orleans and Texas Pacific Railway Company; The 
Cleveland, Cincinnati, Chicago and St. Louis Railway 
Company (The New York Central Railroad Company, 
Lessee); The Delaware and Hudson Company; The 
Delaware and Hudson Railroad Corporation; Detroit, 
Toledo and Ironton Railroad Company; Erie Railroad 
Company; Florida East Coast Railway Company; Illi¬ 
nois Central Railroad Company; Louisville and Nash¬ 
ville Railroad Company; The Michigan Central Rail¬ 
road Company (The New York Central Railroad Com¬ 
pany, Lessee); Missouri Pacific Railroad Company; 
The Nashville, Chattanooga & St. Louis Railway; The 
New York Central Railroad Company; The New York, 
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New Haven and Hartford Railroad Company; Norfolk 
and Western Railway Company; The Pennsylvania 
Railroad Company; Reading Company; Richmond, 
Fredericksburg and Potomac Railroad Company; St. 
Louis-San Francisco Railway Company; Seaboard Air 
Line Railway Company; Southeastern Express Com¬ 
pany; and Southern Railway Company 


No. 24145 

Wishnatzki & Nathel, a partnership composed of 
Harris Wishnatzki and Samuel Nathel 


v. 

Railway Express Agency, Incorporated; Atlantic 
97 Coast Line Railroad Company; Seaboard Air Line 
Railway Company; Richmond, Fredericksburg and 
Potomac Railroad Company; and the Pennsylvania 
Railroad Company. 


No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated, 

v. 

Railway Express Agency, Incorporated; Atlantic Coast 
Line Railroad Company; Seaboard Air Line Railway 
Company and L. R. Powell, Jr., and E. W. Smith, Re¬ 
ceivers) ; Richmond, Fredericksburg and Potomac 
Railroad Company; The Pennsylvania Railroad Com¬ 
pany; and The New York Central Railroad Company. 


No. 24612 

R. W. Burch, Incorporated, et al. 
v. 

Same defendants as in No. 23972, together with Seaboard 
Air Line Railway Company and L. R. Powell, Jr., and 
E. W. Smith, Receivers, but excluding The Delaware 
and Hudson Company and Southeastern Express Com¬ 
pany 
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It Appearing, That the Commission, by order dated April 
3,1933, reopened the above proceedings for reargument and 
reconsideration, and the Commission having made and filed 
its report on reargument, containing its findings of fact and 
conclusions thereon, which said report is hereby referred 
to and made a part hereof: 

It Is Ordered, That the above-named defendants in the 
Several proceedings, according as they respectively partici¬ 
pate in the transportation, be, and they are hereby, notified 
and required to cease and desist, on or before December 28, 
1933, and thereafter to abstain, from publishing, demand¬ 
ing, or collecting for the transportation of fresh 
98 strawberries, in carloads under refrigeration, from 
and to the points of origin and destination respec¬ 
tively designated in succeeding paragraphs hereof, refrig¬ 
eration charges or rates, subject to carload minimum 
weights which exceed those respectively prescribed in said 
paragraphs as maximum refrigeration charges, rates, or 
carload minimum weights for application thereto. 

It Is Further Ordered, That said defendants in No. 
23972, according as they participate in the transportation, 
in express-train or passenger-train service, be, and they 
are hereby, notified and required to establish, on or before 
December 28, 1933, upon notice to this Commission and to 
the general public by not less than 5 days’ filing and posting 
in the manner prescribed in section 6 of the Interstate 
Commerce Act, and thereafter to maintain and apply to 
the transportation of fresh strawberries, in carloads, under 
refrigeration, in such service, from points of origin in the 
State of Florida to points of destination designated in the 
findings numbered 1 and 2 in the aforesaid report, made 
part hereof, rates per 100 pounds, subject to a carload 
minimum weight which will not exceed those respectively 
prescribed in said findings as maximum reasonable rates 
and carload minimum weights for application thereto. 

It Is Further Ordered, That said defendants in No. 24145, 
according as they participate in the transportation in ex- 
press-train or passenger-train service, be, and they are 
hereby, notified and required to establish, on or before De¬ 
cember 28, 1933, upon notice as aforesaid, and thereafter 
to maintain and apply to the transportation of fresh straw¬ 
berries, in carloads, under refrigeration, in such service, 
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from Plant City, Galloway, Lakeland, and Dover, Fla., to 
Jersey City, N. J., and Philadelphia, Pa., rates per 
09 100 pounds, subject to a carload minimum weight 

which shall not exceed those prescribed in the finding 
numbered 2 in the aforesaid report, made part hereof, as 
maximum reasonable rates and carload minimum weights 
for application thereto. 

It Is Further Ordered, That said defendants in No. 24671, 
according as they participate in the transportation in ex¬ 
press-train or passenger-train service, be, and they are 
hereby, notified and required to establish, on or before De¬ 
cember 28, 1933, upon notice as aforesaid, and thereafter 
to maintain and apply to the transportation of fresh straw¬ 
berries, in carloads, under refrigeration, in such service, 
from Plant City, Dover, and Galloway, Fla., to Albany, 
Syracuse, and Schenectady, N. Y., rates per 100 pounds, 
subject to a carload minimum weight which shall not ex¬ 
ceed those prescribed in the finding numbered 2 in the afore¬ 
said report, made part hereof, as maximum reasonable 
rates and carload minimum weights for application thereto. 

It Is Further Ordered, That said defendants in Nos. 
23972, 24145, and 24671, accordin g as they respectively 
participate in the transportation in express-train or pas¬ 
senger-train service, be, and they are hereby, notified and 
required to establish, on or before December 28, 1933, upon 
notice as aforesaid, and thereafter to maintain and apply 
for standard refrigeration of fresh strawberries, in car¬ 
loads, in such service, from and to the points of origin and 
destination respectively designated in the second, third, 
and fourth ordering paragraphs hereof, standard refrig¬ 
eration charges which shall not exceed those prescribed in 
the finding numbered 3 in the aforesaid report, made part 
hereof, as maximum reasonable refrigeration charges, 

It Is Further Ordered, That said defendants in 
100 No. 24612, according as they participate in the trans¬ 
portation in freight-train service, be, and they are 
hereby, notified and required to establish, on or before De¬ 
cember 28,1933, upon notice as aforesaid, and thereafter to 
maintain and apply to the transportation of fresh straw¬ 
berries, in carloads, under refrigeration, in such service, 
from and to the points of origin and destination designated 
in the findings numbered 1 and 2 in the aforesaid report, 
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made part hereof, rates per 100 pounds, subject to a carload 
minimum weight which shall not exceed those respectively 
prescribed in the findings numbered 4 and 5 in said report, 
as maximum reasonable rates and carload minimum weights 
for application thereto. 

And It Is Further Ordered, That this order shall con¬ 
tinue in force and effect until the further order of the Com¬ 
mission. 

101 Exhibit “I”. 

Copy. 

Order. 

At a General Session of the Interstate Commerce Commis¬ 
sion, held at its office in Washington, D. C., on the 2nd 
day of January, A. D. 1934. 

No. 23972 

R. W. Burch, Incorporated, et al. 
v. 

Railway Express Agency, Incorporated, et al. 


No. 24145 

Wishnatzki & Nathel, a Partnership Composed of 
Harris Wishnatzki and Samuel Nathel 

v. 

Railway Express Agency, Incorporated, et al. 


No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 
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No. 24612 

R. W. Burch, Incorporated, et al. 


v. 

Same defendants as in No. 23972, together with Seaboard 
Air Line Railway Company (L. R. Powell, Jr., and 
E. W. Smith, Receivers), but excluding the Delaware 
and Hudson Company and Southeastern Express Com¬ 
pany. 


No. 25463 

Jill Brothers, Incorporated 
v. 

Railway Express Agency, Incorporated, et al. 
102 No. 25703 

Atlantic Commission Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 


Upon further consideration of the records herein, and 
petitions for reopening, reconsideration, and modification 
of the findings and orders filed on behalf of complainants 
and defendants: 

It Is Ordered, That said petitions be, and they are here¬ 
by, denied. 

Bv the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary. 

103 Exhibit J 

Order 

At a General Session of the Interstate Commerce Com¬ 
mission held at its office in Washington, D. C., on the 8th 
day of June, A.D. 1936. 
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No. 24145 

Wishnatzki & Nathel, a Partnership Composed of 
Harris Wishnatzki and Samuel Nathel 


v. 

Railway Express Agency, Incorporated, et al. 


No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 

Upon further consideration of the records herein, and 
petition for reopening, reargument, reconsideration, and 
modification of the findings and orders filed on behalf of 
complainants and interveners: 

It is ordered, That said petition be, and it is hereby, de¬ 
nied. 

Bv the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary 

104 Exhibit K 

Railway Express Agency 
Incorporated 
230 Park Avenue 
New York 

July 24, 1936 

F. Trowbridge voni Baur, Esq. 

15 Broad Street 
New York, N. Y. 

Dear Sir: 

Upon my reiurn to the office I find your letter of the 13th 
instant, enclosing statements in duplicate, affidavits and ex¬ 
press bills, covering shipments from December, 1929, to 
March 2, 1933, for complainants, Wishnatzki & Nathel, and 
interveners, in I. C. C. Docket No. 24145, and Caruso, 
Rinella, Battaglia Co., Inc., complainants, in I. C. C. Docket 
No. 24671. 
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The enclosures referred to are returned herewith, for 
the reason that the complainants and interveners named in 
your letter abandoned their proceeding before the Inter¬ 
state Commerce Commission and elected to pursue tlieir 
remedy in court, and it is our view that having done so 
they are not now entitled to reparation, and, accordingly, 
we must decline to pay such reparation, or to take any 
steps leading toward such payment. 

Very truly yours, 

(signed) A. M. HARTUNG 

AMH/CT 

105 Exhibit L 


Order 


At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 9th 
day of November, A. D. 1936 


No. 24145 

Wishnatzki & Nathel, et al. 


v. 

Railway Express Agency, Incorporated, et al. 


No. 24671 

Caruso, Rinella, Battaglia Company, et al. 

v. 

Railway Express Agency, Incorporated, et al. 

Upon further consideration of the records in the above- 
entitled proceedings; upon consideration of a petition dated 
July 30, 1936, filed on behalf of complainants and interven¬ 
ers; and for good cause appearing: 

It is ordered, That both of the above proceedings be, and 
they are hereby, reopened for further hearing for the pur¬ 
pose of determining the amounts of reparation due com¬ 
plainants and interveners under the Commission’s findings 
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in R. W. Burch, Inc. v. Railway Express Agency, Inc., 197 
I. C. C. 85. 

By the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary. 

106 Exhibit M 

No. 24145, et al. BG :LEO 

Interstate Commerce Commission 
Washington 

August 12,1937 

No. 24145* 

Wishnatzki & Nathel 


v . 

Railway Express Agency, Incorporated, et al. 


*This notice also embraces No. 24671, Caruso, Rinella, 
Battaglia Company, Inc. v. Railway Express Agency, In¬ 
corporated, et al. 


The above entitled cases are assigned for oral argument 
on October 13, 1937, at ten o’clock a. m. (standard time), at 
the office of the Interstate Commerce Commission, Wash¬ 
ington, D. C., before the Commission: 

By the Commission: 

W. P. BARTEL 
Secretary 
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107 Exhibit N 

No. 24145, et al. BG:EDS 

Interstate Commerce Commission 
Washington 

September 30, 1937 

No. 24145* 

Wishnatzki & Nathel 
v. 

Railway Express Agency, Incorporated, et al. 


•This notice also embraces No. 24671, Caruso, Rinella, 
Battaglia Company, Inc., vs. Railway Express Agency, In¬ 
corporated, et al. 


Oral argument in the above-entitled cases now assigned 
for October 13,1937, at Washington, D. C., before the Com¬ 
mission, is cancelled and these cases are reassigned for oral 
argument on November 3, 1937, ten o’clock a. m. (standard 
time), at the office of the Interstate Commerce Commission, 
Washington, D. C., before Division 2. 

Bv the Commission: 

W. P. BARTEL 
Secretary 

108 Exhibit 0 

October 2,1937. 

Re: Docket No. 24145—Wishnatzki & Nathel vs. Railway 

Express Agency, Inc. 

Mr. W. P. Bartel, Secretary, 

Interstate Commerce Commission, 

Washington, D. C. 

Dear Sir: 

I am in receipt of a mimeographed copy of an order of 
the Commission which cancels oral argument of the above- 
entitled case and of Docket No. 24671 as previously assigned 
for October 13th, and reassigning these cases for oral argu- 
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ment on November 3rd before Division 2. I have previ¬ 
ously been in receipt of a letter from Albert M. Hartung, 
requesting an adjournment of two weeks or more of the 
original engagement for October 13th, to enable him to 
attend important conferences in the w r est. I have also re¬ 
ceived a letter from Russell G. Stidolph which stated that 
he and I would not oppose Mr. Hartung’s request for an 
adjournment in view of his engagement, but that we saw 
no reason -why the above cases should be argued at the 
same time as the case of John Nix & Company vs. Railway 
Express Agency previously scheduled for November 3rd. 
In Mr. Stidolph’s letter he consented to an adjournment of 
two weeks to October 27th of the argument of the above 
cases before the full Commission. 

I note, howrever, from the order received today that the 
above cases are reassigned for argument before Division 2, 
instead of the full Commission. Since I have been advised 
of no such contemplated change, and in view of the fact that 
the reparation in the above cases w’as originally 
109 awarded by the full Commission and not by a Divi¬ 
sion, I assume this to be an error. The only event 
which has transpired since the cases were originally as¬ 
signed for argument before the full Commission wras Mr. 
Hartung’s request for an adjournment. I have had no 
opportunity to be heard on the question of a change of 
forum, and to the best of my knowledge no intervening re¬ 
quest has been made. So far as the Nix case is concerned, I 
am not familiar with that case, have never participated in 
the proceedings, and shall have nothing to do with its argu¬ 
ment. 

If this is in error I should appreciate being promptly ad¬ 
vised of that fact; if not, I should appreciate an explana¬ 
tion as to why this has taken place, and an opportunity to 
be heard on this question. 

Very truly yours, 

(sgd) F. TROWBRIDGE VOM BAUR 
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110 Exhibit P 

UB-SB 

Interstate Commerce Commission 
Office of Chief Examiner 
Washington 

October 6, 1937. 

Mr. F. Trowbridge Vom Baur, 

15 Broad Street, 

New York, N. Y. 

Dear Sir: 

This will acknowledge receipt of your letter of Oct. 2nd, 
addressed to the Secretary, in Docket No. 24145, Wishnat- 
zki & Nathel v. Railway Express Agency, Inc. 

This proceeding was included in the report with other 
proceedings in R. W. Burch, Inc. v. Railway Express 
Agency, 190 I. C. C. 520, issued by Division 5 of the Com¬ 
mission. The proceedings, together with certain others, 
were made the subject of a report of the Commission on 
reargument, 197 I. C. C. 85. In the latter report, the Com¬ 
mission affirmed, except as modified in certain particulars, 
the previous findings of Division 5 wherein reasonable rates 
were prescribed and reparation awarded with direction that 
complainant should comply with Rule V of the Rules of 
Practice. Defendants refused to certify complainant’s 
Rule V statements and responsive to petitions filed by com¬ 
plainants on July 30,1936, No. 24145 was further heard for 
the purpose of determining the amount of reparation due 
under the Commission’s previous findings. 

In instances where after a decision has been rendered by 
the entire Commission, a further hearing is necessary only 
for the purpose of determining the amount of reparation 
due under previous findings, it is the practice of the Com¬ 
mission to refer the proceeding to a division for disposition. 
Had the nature of the issues now pending in this proceed¬ 
ing been called to the attention of the Commission prior to 
its initial assignment for argument, it would not have been 
set for argument before the entire Commission, but would 
have been assigned for hearing before a division in the first 
instance. The action of the Commission in cancelling the 
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argument before it and setting the proceeding for argument 
before a Division was upon its own initiative. 

Very truly yours, 

(sgd) ULYSSES BUTLER 
Chief Examiner. 

Copies to: 

Mr. Russell G. Stidolph, 

227 West St., New York, N. Y. 

111 Mr. Albert M. Hartung, 

General Solicitor, 

Railway Express Agency, 

230 Park Avenue, 

New York, N. Y. 

112 Exhibit Q 

October 14, 1937 

Re: Docket No. 24145, Wishnatzki and Nathel 
vs. Railway Express Agency, Inc. 

Ulysses Butler, Chief Examiner, 

Interstate Commerce Commission, 

Washington, D. C. 

Dear Sir: 

I have your letter of October 6th and gather from it that 
the pending proceedings before the Commission have been 
called to its attention as being only for the purpose of de¬ 
termining the amount of reparation due under the findings 
of Division 5 in 190 I. C. C. 520. This is not the fact. The 
Division awarded reparation on rates in excess of w’hat may 
roughly be called the one hundred twenty per cent basis, 
and awarded no reparation on refrigeration charges, where¬ 
as the Commission awarded reparation on charges paid in 
excess of the one hundred five per cent basis and awarded 
reparation on refrigeration charges. The present proceed¬ 
ing is to determine the amount of reparation due under the 
findings of the full commission as set forth in its report 
and order of November 7,1933. This clearly appears from 
its order of November 9, 1936, reopening the proceedings. 

It is my understanding that where reparation has been 
awarded by the full commission, further proceedings to de- 


GEO. ALLISON & CO., ISC., ET AL. VS. INTER. COM. COM. 115 

termine the amount of such reparation come on to be heard 
before the full commission rather than a division. I know 
of no instance where reparation awarded by the full com¬ 
mission was subsequently determined as to amount by a 
division. 

113 I realize that the impression that the present pro¬ 
ceeding is to determine the amount of reparation due 

under the findings of Division 5 in 190 I. C. C. 520 can be 
clearly obtained from the Examiner’s proposed report. 
This, however, is unquestionably erroneous as I have 
pointed out. 

I shall appreciate it if you will call the above facts to the 
attention of the Commission, and I renew my request for 
a hearing before the full commission whose findings are in 
question. There is a serious question in this case as to the 
scope and meaning of the findings of the full commission, 
which to my mind clearly require a hearing before the full 
commission itself. 

Very truly yours, 

F. TROWBRIDGE VOM BAUR 

114 Exhibit R 

UB NEP 

Interstate Commerce Commission 
Office of Chief Examiner 
Washington 

October 19, 1937. 

Mr. F. Trowbridge vom Baur, 

15 Broad Street, 

New York, N. Y. 

Dear Sir: 

This will acknowledge receipt of your letter of October 
14, in further reference to No. 24145, Wishnatzki and Nathel 
v. Railway Express Agency, Inc. 

In my letter of October 6, in referring to the fact that 
this proceeding was included in the report with other pro¬ 
ceedings in R. W. Burch, Inc. v. Railway Express Agency, 
190 I. C. C. 520, issued by Division 5 of the Commission, 
and later made the subject of a decision by the Commission, 
it was not the purpose to define with particularity the find- 
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ings of the Division and of the Commission, respectively, 
as a foundation why the Commission transferred the argu¬ 
ment in this proceeding from the entire Commission to a 
division. 

As stated in your letter of the 14th, the present proceed¬ 
ing is to determine the amount of reparation due under the 
findings of the entire Commission. As stated in my letter 
of October 6, in instances where after decision has been 
rendered by the entire Commission a further hearing is 
necessary only for the purpose of determining the amount 
of reparation due under previous findings, of course mean¬ 
ing the findings of the entire Commission in the last deci¬ 
sion, it is the practice of the Commission to refer the pro¬ 
ceeding to a division for disposition. As instances of such 
action see Amherst Elevator Company v. Atchison, T. & 
S. F. Ry. Co., 214 I. C. C. 603, and Missouri Cotton Oil 
Company v. Gulf, M. & N. R. Co., 216 I. C. C. 765. 

Very truly yours, 

(sgd) ULYSSES BUTLER 
Chief Examiner. 

115 Exhibit 8 

Interstate Commerce Commission 


No. 24145 1 

Wishnatzki & Nathel v. Railway Express Agency, Incorpo¬ 
rated, et al. 


Submitted November 3, 1937. Decided March 11, 1938 


Upon further hearing, amounts of reparation due complain¬ 
ants under former findings, 190 I. C. C. 520, 197 I. C. C. 
85, that rates on strawberries, in carloads, in express 
service from points in Florida to destinations in trunk¬ 
line and New England territories were unreasonable, 
determined and ordered paid. 

i This report also embraces No. 24671, Caruso, Rinella, Battaglia Company, 
Incorporated, v. Railway Express Agency, Incorporated, et al. 
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Russell G. Stidolph and F. Trowbridge vom Baur for 
complainants and interveners. 

Albert M. Hartung for defendants. 

Report of the Commission on Further Hearing 
Division 2, Commissioners Aitchison, Splawn, and Caskie 
By Division 2: 

Exceptions were filed by complainants to the report pro¬ 
posed by the examiner, defendants replied, and the pro¬ 
ceedings were argued orally. 

In the original report herein, R. W. Burch, Inc. v. Rail¬ 
way Exp. Agency, Inc., 190 I. C. C. 520, with which Nos. 
24145 and 24671 were consolidated, division 5 found, among 
other things, that the rates on fresh strawberries, in car¬ 
loads, in express service, under refrigeration, from points 
in Florida to destinations in trunk-line territory, including 
the Buffalo-Pittsburgh district, and in New England terri¬ 
tory were, and for the future would be, unreasonable to the 
extent that they exceeded or might exceed 120 percent of 
the first-class freight rates from and to the same points 
constructed in accordance with findings 17-b, 17-d, and 17-f 
in the third supplemental report in Southern Class Rate In¬ 
vestigation, 128 I. C. C. 567, 599, minimum carload 17,000 
pounds; that the charges for standard refrigeration of fresh 
strawberries, in carloads, in express service, from points 
in Florida to the destinations described above were not 
shown to have been unreasonable or otherwise unlawful; 
that the charges on fresh strawberries, in carloads, from 
points in Florida to the destinations described, diverted 
or reconsigned in transit without back hauls or out- 
116 of-line hauls, were and for the future would be un¬ 

reasonable to the extent that they exceeded or might 
exceed those that would have resulted from application of 
the rates prescribed as aforesaid plus a charge not to ex¬ 
ceed $3 for each diversion or reconsignment after the first 
in each case, without further charge, subject to specified 
conditions; and that complainants vrere entitled to repara¬ 
tion on past shipments. 

The rates found reasonable by division 5 were estab¬ 
lished March 3, 1933. Upon petitions of complainants, 
the proceedings were reopened, on April 3, 1933, for re- 
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argument. In its report on reargument, 197 I. C. C. 85, 
November 7, 1933, the Commission found, among other 
things, that prior to March 3, 1933, the assailed rates on 
strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory, were 
unreasonable to the extent that they exceeded 120 percent 
of first-class freight rates from and to the same points, con¬ 
structed in accordance with findings in Southern Class Rate 
Investigation, supra, carload minimum 17,000 pounds, and 
that such rates “are and for the future will be unreasonable 
to the extent that they exceed or may exceed 105 percent 
of first-class rates constructed in the same manner”; that 
the charges for standard refrigeration of fresh strawber¬ 
ries, in carloads, in express service, from points in Florida 
to destinations described above “are and for the future will 
be unreasonable to the extent that they exceed or may ex¬ 
ceed 85 percent of the present charges from and to the 
same points”: and that complainants in Nos. 24145 and 
24671 were entitled to reparation, with interest. Complain¬ 
ants were directed to comply with rule V of the Rules of 
Practice, including in the statements filed thereunder ship¬ 
ments made during the pendency of the proceedings if ac¬ 
companied by proof in affidavit form that complainants 
made such shipments and paid and bore the charges thereon. 
It was further stated that if defendants objected to proof 
in that manner a further hearing might be requested. As 
to issues which were not covered by the foregoing findings 
the findings of division 5 were affirmed. 

Under the order of the Commission the prescribed rates 
and refrigeration charges were required to be established 
December 28, 1933. Instead of complying with the order, 
defendants filed an application with the United States Dis¬ 
trict Court, Southern District of New York, for an injunc¬ 
tion to prevent its enforcement, and, to give the court suf¬ 
ficient time to dispose of the matter, the effective date of 
the order was postponed until 10 days after the decision of 
the court. In a decision rendered March 7, 1934, Railway 
Exp. Agency, Inc., v. United States , 6 Fed. Supp. 
117 249, the court sustained the order of the Commis¬ 

sion. Rates and charges in purported compliance 
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with, the Commission’s order were established March 17, 
1934. 

Following the court’s decision complainants, among 
others, filed a petition for rehearing in the same proceed¬ 
ing accompanied by a motion that the court award them 
reparation on shipments made during the period December 
28, 1933, to March 18, 1934, to the bases prescribed in the 
Commission’s order of November 7, 1933. The court de¬ 
nied the motion June 8, 1934, on the ground that it was 
without jurisdiction to award reparation, because the par¬ 
ties had elected to pursue their remedy before this Com¬ 
mission. After complainants failed in an attempt to appeal 
this decision to the United States Supreme Court, they 
joined other in a suit filed in the lower court on November 
5, 1934, seeking to set aside and annul the findings of the 
Commission in its report on reargument in R. W. Burch , 
Inc., v. Railway Exp. Agency, Inc., supra, with respect to 
the measure of the unreasonableness of rates and charges 
prior to March 3, 1933, considered therein. That suit was 
dismissed for want of jurisdiction on August 20, 1935, 
George Allison & Co. v. United States , 12 Fed. Supp. 862, 
and the decision was affirmed by the Supreme Court on No¬ 
vember 11, 1935, 296 U. S. 546. A petition filed by com¬ 
plainants for reconsideration in the instant proceeding as 
to shipments made prior to December 28, 1933, was denied 
by the Commission on June 8, 1936. 

Thereupon complainants and interveners 2 submitted 
rule V statements to defendants for verification but defen¬ 
dants refused to check or certify such statements, return¬ 
ing them to complainants on July 24, 1936. Upon petition 
of complainants and interveners, the Commission on No¬ 
vember 9, 1936, reopened Nos. 24145 and 24671 for further 
hearing, for the purpose of determining the amounts of 
reparation due complainants and interveners under the 
prior findings. 

2ln No. 24671, Caruso, Rinella, Battaglia Company, Incorporated, complain¬ 
ant. In No. 24145, Harris Wishnatzki and Daniel Nathel, copartners trading 
as Wishnatzki & Nathel, complainant, George Allison & Company, Incorporated, 
Heller Brothers, Incorporated, A. Carobine Company, Incorporated, A. T. 
Conord & Brothers, Incorporated, H. Warne & Sons, Incorporated, corporations, 
Joseph and Louis Pcrrich, copartners trading as Perrich Brothers, Herbert G., 
Herbert H. and John T. Miles, copartners trading as H. G. Miles & Company, 
Manual Rothman and Isadore Solomon, copartners trading as Rothman & 
Solomon, and A. E. Freeman, an individual, interveners. 
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At the further hearing, testimony was introduced by wit¬ 
nesses having personal knowledge of the facts as to the re¬ 
ceipt of the shipments and the paying or bearing of the 
express charges. Complainants and interveners, con¬ 
signees, introduced exhibits in the form of rule V state¬ 
ments showing the amounts of reparation sought under the 
prior findings herein, accompanied in most instances by 
the receipted express bills. In a few instances they intro¬ 
duced copies of express bills which had been obtained from 
the carrier’s agents and in connection with which the 
118 canceled checks by which the express charges were 
paid were offered for inspection. No adverse claims 
were presented at the further hearing. 

Included in the rule V statements are a number of ship¬ 
ments which moved on and after March 3, 1933, the date on 
which the rates prescribed by division 5 became effective. 
Complainants and interveners contend that reparation 
should be awarded on those shipments to the basis of the 
express rates and refrigeration charges prescribed by the 
Commission in its report on reargument, namely, 105 per¬ 
cent of the first-class freight rates and 85 percent of the 
previously applicable refrigeration charges. Those bases 
of rates and charges, found reasonable in the latter report, 
were prescribed for the future only. This conclusion is 
confirmed by the finding in the report of the Commission 
on reconsideration herein, 201 I. C. C. 51, wherein repara¬ 
tion was awarded, for reasons stated therein, on shipments 
of strawberries, in carloads, in express service, from points 
in Florida to various points, moving between December 28, 
1933, and March 18, 1934, to the basis of the rates and 
charges ‘‘prescribed for the future” in 197 I. C. C. 85. All 
of the shipments upon which reparation is sought in the 
instant proceedings moved prior to December 28, 1933. 
Moreover, in Musante, Berman , Steinberg Co., Inc., v. By. 
Exp. Agency, Inc., 211 I. C. C. 467, and Daw v. Railway 
Exp. Agency, Inc., 214 I. C. C. 35, division 2 declined to 
award reparation on shipments of strawberries moving 
prior to March 11, 1933, in express service from points in 
Florida to Philadelphia, Pa., and Bridgeport, Conn., to a 
basis lower than 120 percent of first class, the basis pre¬ 
scribed by division 5. Accordingly, shipments which moved 
on and after March 3, 1933, have been eliminated. 
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At the further hearing, defendants introduced copies of 
a number of assignments executed by certain consignors 
of some of the shipments considered herein, which were 
received in evidence over the objection of complainants. 
These documents purport to assign to R. W. Burch, Incor¬ 
porated, all claims for reparation growing out of the find¬ 
ings of the Commission in Docket No. 23972, R. W. Burch, 
Inc., v. Railway Exp. Agency, Inc., supra. These assign¬ 
ments are general in character, and do not prove them¬ 
selves. Inasmuch as they were not supported by oral tes¬ 
timony, they cannot operate as assignments of the claims 
here considered. A. Valente d Co. v. Railway Exp. Agency, 
Inc., 215 I. C. C. 261. In the absence of conflicting claims, 
the consignees are entitled to reparation, they having paid 
the charges in the first instance. 

Defendants contend that in the event reparation is 
awarded, they should not be required to pay interest dur¬ 
ing the period the court proceedings were in prog- 
119 ress, inasmuch as they had offered in open court to 
pay reparation on basis of the rates prescribed by 
division 5. They argue that to require them to pay inter¬ 
est during such period would be wholly unjust and unrea¬ 
sonable, and that it would be manifestly unfair to permit 
complainants to profit by the collection of interest cover¬ 
ing a substantial period of time, during all of which the de¬ 
fendant stood ready, willing, and able to pay the repara¬ 
tion. In support of their contentions they cite Jill Bros., 
Inc., v. Railway Exp. Agency, Inc., 208 I. C. C. 479, in which 
the Commission relieved defendants of the payment of 
certain interest on shipments made on and after December 
28, 1933, during the period in which the effective date of 
the Commission’s order of November 7, 1933, was stayed. 
The record in that proceeding shows that the offer to pay 
reparation, herein relied upon, related to those shipments 
and not to the shipments on which reparation is now 
awarded. The latter were, however, among those covered 
by the Commission’s findings and order of November 7, 
1933, which complainants herein sought to have set aside 
in George Allison & Co. v. United States, supra. As sec¬ 
tion 9 of the act provides for an election of methods of pro¬ 
cedure in the prosecution of claims of the character con¬ 
sidered herein, defendants contend that by complainants’ 
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abandonment of the proceedings before the Commission 
and their unsuccessful attempt to pursue their remedy in 
court, defendants herein were submitted to unnecessary 
and expensive litigation and that it is unfair to permit 
complainants to collect interest during the period in which 
they were parties to such litigation. The record shows that 
the filing of the suit on November 5, 1934, was the first in¬ 
dication that complainants were delaying consummation of 
the proceedings before the Commission within a reasonable 
time. Defendants will not be required to pay interest on 
the reparation herein awarded during the period Novem¬ 
ber 5, 1934, to July 23, 1936, both inclusive. 

Upon further hearing, we find that complainants and in¬ 
terveners hereinabove named received shipments as de¬ 
scribed and paid and bore or paid the charges thereon; 
that they have been damaged thereby in the amounts of the 
differences between the charges paid and those which would 
have accrued at the rates found reasonable in the original 
report herein; and that they are entitled to reparation from 
the defendant named in the accompanying order in the 
amounts set opposite their respective names, aggregating 
$30,126.45, with interest. 

120 Exhibit T 

Order 

At a Session of the Interstate Commerce Commission, Divi¬ 
sion 2, held at its office in Washington, D. C., on the 
11th day of March, A. D. 1938 

No. 24145 

Wishnatzki & Nathel 
v. 

Railway Express Agency, Incorporated, et al. 

No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated, 

v. 

Railway Express Agency, Incorporated, et al. 

It appearing, That on December 30, 1932, division 5 
made and filed its report and entered its order in the above- 
entitled proceedings, that on November 7, 1933, the Com¬ 
mission made and filed its report on reargument and en- 
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tered its order therein, and that on November 9, 1936, the 
Commission, by appropriate order, reopened said proceed¬ 
ings for further hearing for the purpose of determining 
the amounts of reparation due complainants and inter¬ 
veners under the previous findings therein; 

It further appearing, That such further hearing has been 
held, and that division 2, on the date hereof, has made and 
filed a report on further hearing containing its further find¬ 
ings of fact and conclusions thereon, which said report and 
the aforesaid reports of December 30, 1932, and November 
7, 1933, are hereby referred to and made a part hereof: 

It is ordered, That defendant Railway Express Agency, 
Incorporated, be, and it is hereby, authorized and 
121 directed to pay unto complainants and interveners 
named in the table below, on or before May 17, 1938, 
the amounts set opposite their respective names in said 
table, with interest thereon at the rate of 6 percent per 
annum from the respective dates the charges were paid, ex¬ 
clusive of the period March 7,1934, to July 23, 1936, as rep¬ 
aration on account of unreasonable rates and charges col¬ 
lected for the transportation of numerous carloads of 
strawberries, in express service, from various points in 
Florida to Philadelphia, Pa., Newark and Jersey City, 


N. J., and Albany, Syracuse, and Schenectady, N. Y.: 

Complainants and interveners Amounts 

Caruso, Rinella, Battaglia Company, Incorporated $1,051.67 
Manuel Rothman and Isadore Solomon, copartners, 
trading as Rothman & Solomon 113.12 

A. E. Freeman 1,341.16 

George Allison & Company, Incorporated 9,793.80 

H. Warne & Sons, Incorporated 676.73 

A. T. Conord & Brothers, Incorporated 1,304.03 

Joseph and Louis Perrich, copartners, trading 
as Perrich Brothers 639.16 

A. Carobine Company, Incorporated 2,728.55 

Herbert G., Herbert H., and John T. Miles, 
copartners, trading as H. G. Miles & Company 404.79 
Harris Wishnatzki and Daniel Nathel, co-partners, 
trading as Wishnatzki & Nathel 12,073.44 

By the Commission, division 2. 


(Seal.) W. P. BARTEL, 

Secretary. 
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122 Rule to Show Cause 

Filed May 20, 1938 

# * • 

On consideration of the petition of George Allison & Co., 
Inc., and the other petitioners above enumerated, filed here¬ 
in on the 20th day of May, 1938, it is by the Court this 20th 
day of May, 1938, 

Adjudged and Ordered That the respondent Interstate 
Commerce Commission show cause, if any it has, on or be¬ 
fore the 14th day of June, 1938 why a writ of mandamus 
should not be issued as prayed in said petition, provided 
a copy of said petition and this rule be served upon said 
respondent on or before the 21st day of May, 1938. 

PEYTON GORDON 

Justice. 

Marshal*s Return 

Served a copy of the within Rule and Petition on the with¬ 
in named Interstate Commerce Commission by serving Wm. 
Bartell, Secretary Personally 5/20/38 

JOHN B. COLPOYS, 

U. S. Marshal in and for the Dist. of Columbia 

By E CARUSI 

Deputy U. S. Marshall 

K 

123 Answer of the Interstate Commerce 

Commission 

Filed June 13, 1938 

The Interstate Commerce Commission, the respondent in 
the above entitled cause, now and at all times hereinafter 
saving and reserving to itself all and all manner of benefit 
and advantage of exception to the many errors and insuf- 
ficiences in the relator’s petition contained, for answer 
thereunto or unto so much or such parts thereof as this re¬ 
spondent is advised is material for it to make answer unto, 
and for return to the rule to show cause heretofore issued, 
answers and says: 
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I. 

Answering paragraphs 1 to 5, inclusive, the respondent, 
hereinafter called the Commission, admits for the purposes 
of this action that the allegations contained in said para¬ 
graphs are true. 

II. 

Answering paragraph 6, the Commission admits that the 
allegations contained therein are true, but in this connec¬ 
tion, for a full and adequate statement of the findings of 
Division 5 respectfully refers the court to the complete re¬ 
port and order of said division, attached to the petition as 
Exhibits A and B respectively. 

124 HI. 

Answering paragraph 7, the Commission admits the alle¬ 
gations therein contained except that it denies that part 
which alleges that by its order of April 3,1933, (Exhibit B-l 
of the petition) the full Commission reopened the proceed¬ 
ings for a rehearing. 

IV. 

Answering paragraph 8, the Commission admits that the 
material allegations contained therein are true. 

V. 

Answering paragraph 9, the Commission admits that the 
allegations therein contained are true, except that for a 
more complete and adequate statement of the matters con¬ 
tained in the report of the full Commission therein referred 
to, the Commission respectfully refers the court to the full 
text of such report as contained in Exhibit G of the peti¬ 
tion. Further answering said paragraph, the Commission 
alleges that the effective date of its order of November 7, 

1933, referred to in said paragraph was extended to Janu¬ 
ary 27, 1934, by an order of the Commission dated Decem¬ 
ber 18, 1933, copy of which is hereto attached and made a 
part hereof as Exhibit 1; and that subsequently the effec¬ 
tive date of such order was further extended to February 
5, 1934, by an order of the Commission dated January 5, 

1934, a copy of which is hereto attached as Exhibit 2 and 
made a part hereof; and that subsequently the effective date 
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of said order was further extended to a date 10 days after 
the rendition by the court of a decision of the litigation re¬ 
ferred to in paragraph 11 of the petition herein, by an order 
of this Commission dated January 6, 1934, a copy of which 
is hereto attached as Exhibit 3 and made a part hereof. The 
Commission further alleges that the decision of the court 
in such litigation (6 Fed. Supp. 249) was rendered 
125 March 7,1934, and that the effective date of the Com¬ 
mission’s order of November 7, 1933, was March 17, 


Answering paragraph 10, the Commission admits that 
the allegations therein contained are true so far as the 
same allege the filing with the Commission of a petition 
for clarification and modification of the Commission’s order 
of November 7,1933, and so far as the same alleges the sub¬ 
stance of the grounds of such petition and the denial by 
the Commission thereof. The Commission denies the alle¬ 
gations of this paragraph so far as the same allege that the 
findings and order of the Commission referred to were ar¬ 
bitrary, illegal, or any wise in violation of complainant’s 
rights. 

vn. 

Answering paragraphs 11 and 12, the Commission ad¬ 
mits that the allegations therein contained are true. 

vin. 

Answering paragraph 13, the Commision admits that the 
allegations therein are true, except that for an adequate 
and complete statement of the opinion of the court in the 
said litigation the Commission refers the court to the full 
text of the decision as reported in 12 Fed. Supp. 862. 

IX. 

Answering paragraphs 14, 15 and 16, the Commission 
admits the material allegations therein contained. 

X. 

Answering paragraph 17, the Commission admits that 
the quoted paragraph correctly sets out in part the find¬ 
ings of Division 2, but for an adequate and complete state¬ 
ment of the findings of said division it respectfully refers 
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the court to the full text of the said report as contained in 
Exhibit S of the petition. 

126 Answering the remaining allegation of this para¬ 
graph the Commission denies that the report and 

findings of the division as quoted in part in the petition are 
inconsistent with the order of the full Commission of No¬ 
vember 9, 1936, (Exhibit L of the petition). 

XI. 

Answering paragraphs 18 and 19, the Commission denies 
that the allegations therein correctly state the substance 
of the Commission’s findings in its report of November 7, 
1933, and for an accurate and complete statement of such 
findings respectfully refers the court to the full text of the 
said report as contained in Exhibit G of the petition. 

XII. 

Answering paragraphs 20 and 21, the Commission denies 
the allegations therein contained. 

XIII. 

Answering paragraph 22, the Commission denies that 
under the facts as shown by the evidence and as found by 
it, any duty, ministerial or otherwise, rested or rests upon 
it to order the payments referred to in said paragraph. 

XIV. 

Answering paragraph 23, the Commission admits that 
Division 2 in its report on March 11, 1938, made the state¬ 
ment as set out in the said paragraph. In this connection, 
however, for a complete and adequate statement of the re¬ 
port of the division, the Commission respectfully refers 
the court to the full text of such report as contained in 
Exhibit S of the petition. 

XV. 

Answering paragraph 24, the Commission denies that 
under the facts as shown by the evidence and as found by 
it any duty, ministerial or otherwise, rested or rests upon it 
to order the payments referred to in said paragraph. 

127 XVI. 

Answering paragraphs 25 and 27, the Commission ad¬ 
mits that the report and order of Division 2 of March 11, 
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1938, contained the provisions, respectively, as set out in 
said paragraph, but for a full and adequate statement of 
the contents of such report and order the Commission re¬ 
spectfully refers the court to the full text of said report 
and order as set out in Exhibits S and T of the petition. 

XVII. 

Answering paragraph 26, the Commission admits that 
the allegations therein contained, if the same be material, 
are true, but alleges that such allegations are wholly im¬ 
material in this proceeding. 

XVIII. 

Answering paragraphs 28 and 29, the Commission denies 
that the refusal of Division 2 to direct the payment of in¬ 
terest for the period specified in the report of the Division 
referred to in paragraph 25, to wit: From November 5, 
1934, to July 23, 1936, both inclusive, was arbitrary or 
without evidence to support it or otherwise illegal. Fur¬ 
ther answering the said paragraphs, the Commission al¬ 
leges that the specification in the said order of Division 2 
as originally served of the period March 7, 1936, to July 
23, 1936, as the period during which interest should not be 
paid was an inadvertant error arising out of the service of 
what purported to be, but in fact was not, a copy of the 
Division’s true order; that the said order as in fact adopted 
and approved by Division 2 was in conformity with the re¬ 
port of Division 2 and that subsequent to the commence¬ 
ment of this action the Commission has corrected this error 
in the service of its report and order by serving and pub¬ 
lishing, under a notice dated June 8, 1938, its true order 
together with its report providing for the payment of in¬ 
terest for the period as specified in the report of 
128 Division 2 as referred to in paragraph 25. That a 
copy of said notice and the true order of the Com¬ 
mission is hereto attached as Exhibit 4 and made a part 
hereof. 

XIX. 

Answering paragraph 30, the Commission denies that 
under the facts as shown by the evidence and as found by it 
any duty, ministerial or otherwise, rested or rests upon 
it to order the payment of interest for any period other 
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than as specified by it in the report of Division 2 of March 
11, 1938, and as covered by its order of March 11, 1938, in 
the correct form as adopted and approved as shown by the 
order of Division 2 hereinabove referred to and attached 
as Exhibit 4. 

XX. 

Further answering the petition, the Commission alleges 
that prior to the making, entering and serving of the report 
and order of Division 5 of the Commission of December 30, 
1932, as modified by the report and order of the full Com¬ 
mission of November 7, 1933, and prior to the making, en¬ 
tering and serving of the report and order of Division 2 of 
the Commission of March 11, 1938, the Commission ac¬ 
corded to the parties to the proceedings including the rela¬ 
tors herein, the full hearings provided for by the Interstate 
Commerce Act; that in said hearings a large volume of 
testimony and other evidence bearing upon the matters 
covered in said reports and orders was submitted to the 
Commission for consideration, including testimony and 
other evidence submitted on behalf of relators herein by 
their counsel; that at said hearings and subsequently both 
orally and in briefs filed in said proceedings questions re¬ 
lating to said matters were fully argued and submitted to 
the Commission for determination on behalf of said parties 
by their respective counsel, whereupon the Commission de¬ 
termined said matters and entered and served upon 
129 all parties to said proceedings, including the relators 
herein, its said reports and order; that said reports 
and orders included the Commission’s finding of fact, de¬ 
cision, conclusions, orders and requirements in the prem¬ 
ises, and that, upon the evidence aforesaid, and as shown 
in and by said reports, the Commission made the findings 
and stated the conclusions, upon which said orders are 
based. That said findings and conclusions were and are 
and each of them was and is fully justified by the evidence 
before the Commission in said proceedings. The Commis¬ 
sion further alleges that in making said reports and orders, 
it considered and weighed carefully each fact, circum¬ 
stance and condition, arising from the evidence presented 
or called to its attention by or on behalf of the parties to 
said proceeding by their respective counsel. 
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XXI. 

Further answering the petition, the Commission denies 
that the relators are entitled to the relief prayed for, or 
any relief in the premises, and except as hereinabove ex¬ 
pressly admitted, the Commission denies the truth of each 
and all the allegations contained in said petition, in so far as 
they conflict either with the allegations in this answer, or 
with the statements or conclusions of fact set out in said 
reports and orders of the Commission, which are hereby 
referred to and made a part hereof. 

XXII. 

Further answering the petition, the Commission alleges 
that the petition does not contain allegations of fact which 
entitle the petitioners to the relief prayed for in the peti¬ 
tion or to any relief and does not state a cause of action 
for the following reasons: 

(a) The petition shows that the petitioners herein seek 
to compel the exercise by the Commission in a particular 
way of an administrative function requiring the exercise 
of judgment and discretion, which is not the func- 
130 tion of the writ of mandamus; 

(b) the petition shows that the petitioners seek to 
use the writ of mandamus to review an order and decision 
of the Commission as upon an appeal or a writ of error, 
which is not the function of such writ of mandamus. 

All of which matters and things the Commission is ready 
to aver, maintain and approve, as this honorable court shall 
direct, and hereby prays that said petition be dismissed 
and that the rule to show cause heretofore issued be dis¬ 
charged. 

INTERSTATE COMMERCE COMMISSION, 
By THOMAS M. ROSS, 
Attorney. 

DANIEL W. KNOWLTON, 

Chief Counsel, 

Of Counsel. 

June 8, 1938. 
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131 City of Washington, 

District of Columbia, ss. 

Claude R. Porter, being duly sworn, deposes and says 
that he is a member of the Interstate Commerce Commis¬ 
sion, the above-named respondent, and makes this affidavit 
on behalf of said Commission, that he has read the fore¬ 
going answer and knows the contents thereof, and that the 
same is true. 

CLAUDE R. PORTER 

Subscribed and sworn to before the undersigned, a No¬ 
tary Public within and for the District of Columbia, this 
11 day of June, 1938. 

(Seal) EUGENIA W. SUTER 

132 Exhibit No. 1 

ORDER 

At a General Session of the INTERSTATE COMMERCE 
COMMISSION, held at its office in Washington, D. C., 
on the 18th day of December, A. D. 1933 

No. 23972 

R. W. Burch, Incorporated, et al 

v. 

Railway Express Agency, Incorporated, et al. 


No. 24145 

Wishnatzki & Nathel, a Partnership Composed of 
Harris Wishnatzki and Samuel Nathel 

v. 

Railway Express Agency, Incorporated, et al. 

No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 
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No. 24612 

R. W. Burch, Incorporated, et al. 


v. 

Same defendants as in No. 23972, together with Seaboard 
Air Line Railway Company (L. R. Powell, Jr., and 
E. W. Smith, Receivers), but excluding The Delaware 
and Hudson Company and Southeastern Express Com¬ 
pany. 


No. 25463 

Jill Brothers, Incorporated 
v. 

Railway Express Agency, Incorporated, et al. 


No. 25703 

Atlantic Commission Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 


Upon further consideration of the records herein and 
the request of Judge Alfred C. Coxe of the United States 
District Court of New York City, that the effective dates of 
our orders herein be extended so as to permit the proceed¬ 
ings to be properly presented and determined by the United 
States District Court: 

It is ordered, That the effective dates of our orders 
herein be, and thev are herebv, extended to January 27, 
1934. 

By the Commission. 

GEORGE B. McGINTY, 
Secretary 
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133 Exhibit No. 2 

ORDER 

At a General Session of the INTERSTATE COMMERCE 
COMMISSION, held at its office in Washington, D. C., 
on the 5th day of January, A. D. 1934 

No. 23972 

R. W. Burch, Incorporated, et al 
v. 

Railway Express Agency, Incorporated, et al. 


No. 24145 

WlSHNATZKI & NATHEL 
V. 

Railway Express Agency, Incorporated, et al. 


No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 

No. 24612 

R. W. Burch, Incorporated, et al. 

v. 

Atlantic Coast Line Railroad Company, et al 


No. 25463 

Jill Brothers, Incorporated 


v. 

Railway Express Agency, Incorporated, et al. 
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No. 25703 

Atlantic Commission Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 


Upon further consideration of these proceedings and 
the suggestion of Judge Alfred C. Coxe of the District 
Court of the United States, Southern District of New York, 
that the effective dates of our orders entered herein be 
further extended so as to permit the proceedings to be 
properly presented and determined by the United States 
District Court: 

It is ordered, That the effective dates of our orders, here¬ 
tofore entered herein, be, and they are hereby, extended 
to February 5, 1934. 

By the Commission. 

GEORGE B. McGINTY, 
Secretary 

134 Exhibit No. 3 

ORDER 

At a General Session of the INTERSTATE COMMERCE 
COMMISSION, held at its office in Washington, D. C., 
on the 26th day of January, A. D. 1934. 

No. 23972 

R. W. Burch, Incorporated, et al 
v. 

Railway Express Agency, Incorporated, et al. 


No. 24145 

Wishnatzki & Nathel, a Partnership Composed of 
Harris Wishnatzki and Samuel Nathel 

v. 

Railway Express Agency, Incorporated, et al. 
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No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated 
^ v. 

Railway Express Agency, Incorporated, et al. 


No. 24612 

R. W. Burch, Incorporated, et al. 


v. 

Same defendants as in No. 23972, together with Seaboard 
Air Line Railway Company (L. R. Powell, Jr., and 
E. W. Smith, Receivers), but excluding The Delaware 
and Hudson Company and Southeastern Express 
Company. 


No. 25463 

Jill Brothers, Incorporated 


v. 

Railway Express Agency, Incorporated, et al. 


No. 25703 

Atlantic Commission Company, Incorporated 

v. 

Railway Express Agency, Incorporated, et al. 

Upor further consideration of these proceedings and the 
suggestion of the District Court of the United States, 
Southern District of New York, that the effective dates of 
our orders entered herein be extended until a reasonable 
time after the Court renders its decision: 

It is ordered, That our previous orders heretofore en¬ 
tered herein be, and they are hereby, modified so as to be¬ 
come effective 10 days after the Court renders its decision. 

By the Commission. 

GEORGE B. McGINTY, 
Secretary 
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135 Exhibit 4. 

INTERSTATE COMMERCE COMMISSION 
WASHINGTON 

June 8, 1938. 

Docket No. 24145 

WlSHNATZKI & NaTHEL 
V. 

Railway Express Agency, Inc., et al. 

(Embracing Docket No. 24671, Caruso, Rinella, Battaglia 
Company, Inc. v. Railway Express Agency, Inc. et al.) 

NOTICE TO THE PARTIES: 

The Commission, Division 2, on March 11, 1938, filed and 
entered its report and order on further hearing in the 
above-entitled proceeding. On March 21, 1938, through in¬ 
advertence, what purported to be copies of the report and 
order were issued and served upon parties to the proceed¬ 
ing. 

Attached hereto is a copy of the report and order adopted 
by the Division. Will you please substitute this copy for 
the copy served on you on March 21, 1938, and kindly re¬ 
turn the incorrect copy to this office. 

W‘. P. BARTEL, 

Secretary. 

136 ORDER 

At a Session of the INTERSTATE COMMERCE COM¬ 
MISSION, Division 2, held at its office in Washington, 
D. C., on the 11th day of March, A. D. 1938 

No. 24145 

WlSHNATZKI & NaTHEL 
V. 

Railway Express Agency, Incorporated, et al. 

No. 24671 

Caruso, Rinella, Battaglia Company, Incorporated, 

v. 

Railway Express Agency, Incorporated, et al. 

It appearing , That on December 30, 1932, division 5 
made and filed its report and entered its order in the above- 
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entitled proceedings, that on November 7, 1933, the Com¬ 
mission made and filed its report on reargument and en¬ 
tered its order therein, and that on November 9, 1936, the 
Commission, by appropriate order, reopened said proceed¬ 
ings for further hearing for the purpose of determining 
the amounts of reparation due complainants and interven¬ 
ers under the previous findings therein; 

It further appearing, That such further hearing has been 
held, and that division 2, on the date hereof, has made and 
filed a report on further hearing containing its further find¬ 
ings of fact and conclusions thereon, which said report and 
the aforesaid reports of December 30, 1932, and November 
7, 1933, are hereby referred to and made a part hereof: 

It is ordered. That defendant Railway Express Agency, 
Incorporated, be, and it is hereby, authorized and directed 
to pay unto complainants and interveners named in the 
table below, on or before May 17, 1938, the amounts set 
opposite their respective names in said table, with inter¬ 
est thereon at the rate of 6 per cent per annum from the 
respective dates the charges were paid, exclusive 
137 of the period November 5, 1934, to July 23, 1936, 
as reparation on account of unreasonable rates and 
charges collected for the transportation of numerous car¬ 
loads of strawberries, in express service, from various 
points in Florida to Philadelphia, Pa., Newark and Jersey 
City, N. J., and Albany, Syracuse, and Schenectady, N. Y.: 


Complainants and interveners Amounts 

Carusa, Rinclla, Battaglia Company, Incorporated $1,051.67 

Manuel Rothman and Isndorc Solomon, copartners, trading ns Roth¬ 
man & Solomon 113.12 

A. E. Freeman 1,341.16 

George Allison & Company, Incorporated 9,793.80 

H. Warne & Sons, Incorporated 676.73 

A. T. Conord & Brothers, Incorporated 1,304.03 

Joseph and Louis Pcrrich, copartners, trading as Perrich Brothers 639.16 

A. Carobine Company, incorporated 2,728.55 

Herbert G., Herbert H., and John T. Miles, copartners, trading as 

H. G. Miles & Company 404.79 

Harris Wishnatzki and Daniel Natliel, copartners, trading as Wish* 

natski & Nathel 12,073.44 

Bv the Commission, division 2. 

W. P. BARTEL, 


(Seal.) Secretary 
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138 TRAVERSE 

Filed June 18, 1938 

# # • 

Now come the petitioners and, for traverse to the answer 
of the respondent herein, says that they severally and spe¬ 
cifically deny each and every allegation of said answer ex¬ 
cept such of said allegations as admit averments of the 
petition, and except the allegations contained in paragraph 
V of said answer to the effect that the effective date of the 
respondent’s order of November 7, 1933, was extended, 
which allegations the petitioners admit. 

GEO. W. DALZELL 

Attorney for petitioners. 

Service of a copy of the foregoing traverse is hereby 
acknowledged this ISth day of June 1938. 

THOMAS M. ROSS 

Attorney for respondent. 

139 JOINDER IN ISSUE 

Filed June 21,1938 

# * • 

Now comes the respondent and joins issue upon the Tra¬ 
verse of the petitioners, and prays that the petition be dis¬ 
missed, that the rule to show cause heretofore issued be 
discharged and that the respondent recover its costs. 

INTERSTATE COMMERCE COMMISSION 

By THOMAS M. ROSS 
Attorney. 

DANIEL W. KNOWLTON 
Chief Counsel , 

Of Counsel. 

June 21, 1938. 

Service of the above joinder in issue acknowledged and 
a copy of the same received this 21st day of June, 1938. 

GEO. W. DALZELL 

Attorney for Petitioners. 
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142 Endorsed: Filed Feb 21 1939 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the District 

of Columbia 

No. 90198 At Law 

The United States ex rel. George Allison & Co., Inc., 

et al., Plaintiffs, 

—vs— 

Interstate Commerce Commission, Respondent. 

Washington, D. C., 

October 24, 1938, 

Monday, 11:30 o’clock. 

The above-entitled cause came on regularly for hearing 
before the Honorable JENNINGS BAILEY, one of the Jus¬ 
tices of the District Court of the United States for the Dis¬ 
trict of Columbia, sitting in Civil Division 6, at the time and 
on the date abovementioned; came the parties, by their 
counsel, and, both sides announcing ready, the following 
proceedings were thereupon had. 

Appearances: 

For the plaintiffs: 

F. Trowbridge vom Baur, Esq. (of New York City) 
George W. Dalzell, Esq. (of Washington, D. C.) 

Attorneys 

For the respondent: 

Daniel W. Knowlton, Chief Counsel 
Thomas M. Ross, Esq., Attorney 

143 Proceedings 

Mr. Dalzell: Your Honor, I should like to introduce Mr. 
vom Baur, of the New York bar, who has the laboring oar. 

In this case, if the Court please, the facts are substan¬ 
tially undisputed, but it is necessary for the plaintiffs to 
put in some documentary proof, the offering of which will 
only consume a few minutes, and I apprehend that the re¬ 
respondent has nothing to offer. I would like to know 
whether it would be more helpful to Your Honor to have a 
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brief opening statement of what the ease is about, or shall 
we put in this proof and proceed. 

The Court: I should like to hear first something of what 
the ease is about. I see it is a suit against the Interstate 
Commerce Commission, but that is all I know about it. 

Mr. Dalzell: I will ask Mr. vom Baur. 

Mr. Ross: If Your Honor please, Ross is my name, sir. 
I represent the Interstate Commerce Commission. I wanted 
to say that under the procedure properly under the rules 
as we have always understood it, a motion to dismiss was 
not proper in a mandamus proceeding. We have set out 
in our answer certain matters which ordinarily would be 
a proper subject matter for a motion to dismiss; that is, 
that on the pleadings, no cause of action is shown; and we 
thought it desirable in view of the new rules to enter the 
motion at this time to dismiss. We are prepared to argue 
that motion or of course we recognize the Court may 
144 prefer to go ahead and see what the plaintiffs have, 
aiid decide on that later. 

The Court: If only certain documentary evidence is to 
be introduced it seems to me it would save time to let that 
go in, and try the case on the merits. 

Mr. Ross: That may be. 

The Court: The questions will all still be available to 
you. 

Mr. Ross: We simply want to get our motion entered as 
a matter of record. 

The Court: Yes. 

Mr. Ross: The motion to dismiss on the grounds set out 
in our answer. 

The Court: Very well. 

Mr. vom Baur: Your Honor, I do not want to be technical. 
I assume we are all somewhat confused by the new rules. 
I do not happen to remember the particular portion of the 
rules on which counsel relies, to dismiss at the opening of 
the trial. Have you that ? Do you know what the number 
of that is? 

Mr. Ross: Yes. 

Mr. vom Baur: I would just like to have it in my own 
mind. 

The Court: Of course the Court has the discretion to 
proceed under the old rule or the new rule, and I t hin k we 
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would save time by not entertaining the motion to dismiss 
now, but hear the whole case on the merits. Of course, if 
the petition does not state a cause of action, that 

145 could be raised at any time. That could be raised at 
any time. 

Mr. Ross: That is satisfactory. 

Mr. vom Baur: Your Honor, there are a few exhibits 
which I would like to introduce in this case, but they are 
very few. We can either give Your Honor a very short 
statement as to what our grievance is in this case, or we 
can introduce the evidence first and then perhaps argue 
the whole thing. 

The Court: I should like first to have a statement ap¬ 
plicable to the whole facts. 

Opening Statement on Behalf of Plaintiffs. 

Mr. vom Baur: Yes. Your Honor, this is a petition for 
a writ of mandamus, filed on May 20 of this year, and the 
answer of the Commission was served on June 13, I think 
it was. The petition asks that the Commission be—of 
course, I may say this: the petition was filed before the 
new rules went into effect, when the w’rit of mandamus it¬ 
self was properly issuable, and the petition prays that a 
writ be issued, commanding the Commission to enter an 
order or orders in certain dockets which are pending be¬ 
fore the Commission for the payment of certain moneys to 
the petitioners in those dockets. 

The gravamen of the plaintiffs’ petition in this case, the 
grievance which we have, may be summed up somewhat as 
follows: There were certain rates instituted bv carriers of 
express. That boils down to the Railway Express Agency, 
which did all the work, for the transportation of 

146 strawberries from the State of Florida to northern 
points. Those rates and charges were instituted on 

December 1, 1929. They were shortly thereafter assailed 
before the Interstate Commerce Commission in an appro¬ 
priate complaint, and, after a number of proceedings, the 
full Commission by report and order of November 7, 1933, 
found certain very significant facts. 

The first is, they found that the plaintiffs were damaged, 
and that they were entitled to reparation, with interest 
from the dates the charges were paid, in the amount of the 
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difference between what the shippers paid and what they 
should have paid in accordance with the rates and charges 
found reasonable in that same report of the Commission. 

The Commission in that report also found that a certain 
rate which I will for convenience refer to as the “120% 
rate” was unreasonable and unduly prejudicial and could 
not be supported on any basis, and they found that rates in 
excess of 105% were unreasonable for that entire period. 
I will later in the course of my argument show you more 
particularly why that is so. 

After, however, they had found that this 120% rate so- 
called was unreasonable and could not be supported on any 
basis, and that rates in excess of what I may also refer to 
as “105%” were unreasonable, they put a statement in 
their ultimate finding to the effect that prior to March 3, 
1933, rates were reasonable up to 120%, and they 
147 put that statement in there, notwithstanding the 
fact that the record upon which their order was made 
was closed in 1931, two vears approximated before March 
3, 1933. 

The complaint which we have here, Your Honor, is thus 
substantially as follows: The Commission has found that 
rates in excess of 105% from every substantial as well as 
from a technical basis which I will outline to you later were 
unreasonable. They have found that we were damaged, 
that we are entitled to the payment of reparation in the 
amounts of the differences between what we paid and what 
we should have paid according to the rates found reason¬ 
able in their report, with interest. They have refused to 
make an order for the payment of money, which is the cor¬ 
rect way to state it, I believe, for amounts representing 
more than the difference between what they paid and what 
we would have paid at the 120% rate for "the period prior 
to March 3, 1933. 

What we are going to show to Your Honor is, first, that 
there is no question from the report of the Commission but 
that the Commission found from a technical standpoint as 
well as from a standpoint of substance that the rates in 
excess of 105% were unreasonable; that it is stated in their 
report to the effect that prior to March 3, 1933 rates were 
reasonable up to 120%, a statement which is a mere un¬ 
supported conclusion. First of all I should say this—it is 
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a mere conclusion in full and complete contradiction 

148 of everything else in the Commission’s report. It 
has no support in the other statements of fact, in 

any of the statements of fact in the Commission’s report, 
it has absolutely no evidence whatsoever to support it, and 
as Mr. Justice Cardozo pointed out in a somewhat similar 
case, U. S. v. C. M. & St. P. Ry., in the Supreme Court, a 
statement of that kind, which has no support in the facts, 
alone, without going into the question of evidence, is a mere 
conclusion, it is illegal and void and is of no effect whatso¬ 
ever. 

That being the case, I do not think there is any question 
but that the Commission is under the plainest kind of min¬ 
isterial duty to enter an order for the payment of money 
which represents the difference between w’hat the shippers 
paid and what they would have paid at the 105% basis; and 
there are tw T o reasons why I say that. The first is that 
the Commission has expressly found, themselves, that w r e 
have been damaged and that w*e are entitled to reparation 
in those amounts; and in the second place, section 16, para¬ 
graph 1 of the Interstate Commerce Act requires the Com¬ 
mission to make an order for the payment of money in those 
amounts, w’hen they have found w^e were damaged. 

That, without going into more detail, Your Honor, is the 
substance of our complaint in this case. I do not know 
w'hether you v’ould like to hear from the other side, or 
whether you w’ould prefer to have us go ahead. 

The Court: I w’ould like to tear from the other side, a 
short statement of their position. 

149 Opening Statement on Behalf of the Respondent. 

Mr. Ross: If Your Honor please, we think this case is 
absolutely controlled by decisions of the Court of Appeals 
of the District of Columbia and of the Supreme Court deal¬ 
ing with the particular kind of case that this is; that is, a 
reparation proceeding. I mean by that the courts have 
so clearlv held that thev are without authoritv to review 

V •> •* 

an order of the Commission denying an aw’ard of damages, 
that we think the case is to be decided without reference to 
this record and without getting into the merits of what the 
Commission may or may not have done; that the law is 
clearly settled, we think, that when the Commission denies 


GEO. ALLISON & CO., INC., ET AL. VS. INTER. COM. COM. 145 

reparation, a shipper is without any remedy; that is, where 
he has asked the Commission to award damages, and the 
Commission has declined, the courts have said time and 
time again that he has no relief in court. 

Now, to fully explain that, I would need to go into the 
statements. I do not know whether Your Honor wants me 
to make a complete argument. 

The Court: Did the Commission find any facts on this 
particular question"? Did the Commission make a finding? 

Mr. Ross: Yes, sir; they made a specific finding that the 
rates prior to March 3, 1933, were unreasonable to the 
extent that they exceeded 120% of the first-class freight, 
of the freight rates, and counsel’s argument is that that 
specific finding is not supported by other matters 
150 which are in the Commission’s report and in the 
record; but they definitely made a finding on the 
120% basis and definitely declined to award any reparation 
beyond that, and our defense goes—we do not think it is 
necessary, do not demur; we are prepared to do it if neces¬ 
sary; we think the case is so clearly controlled by the de¬ 
cisions of the court, holding that when the Commission 
denies an award of damages, a court cannot take the mat¬ 
ter in hand and make an award for the Commission. 

The Court: Very well. 

Further Opening Statement on Behalf of Plaintiffs. 

Mr. vom Baur: Your Honor, I should like to answer that 
briefly if I may, just to clarify the issue. 

It is true there are cases that say, where the Commis¬ 
sion denies reparation there is some doubt whether the 
shipper his some other remedy or not, but that is not this 
case, because in this case the Commission has awarded 
reparation, and the only question is whether or not it should 
perform the ministerial duty required of them by section 
16, paragraph 1 of the act, to make an order for the pay¬ 
ment of money. It is not a question of awarding or a 
denial of reparation here, because they have awarded it, 
which takes my friend’s point entirely out of the picture 
as I see it. 

Now, if you would prefer, I should go ahead with the 
proof, since, Your Honor, we have made the allegation in 
our petition that this statement of theirs in their 
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151 so-called “ultimate finding” has no evidence to sup¬ 
port it, it is necessary for us to go into the record 

proceedings before the Commission, in so far as it refers to 
express rates. I do not want to frighten Your Honor. I 
have here the entire record of the proceedings before the 
Commission. It is my purpose to offer only those which 
bear on the reasonableness of express rates. 

I think probably when all is said and done Your Honor 
will not even read it, for reasons which I will disclose later. 
But, so there will be no question about it, I wish to offer 
in evidence the record of the proceedings before the Com¬ 
mission, in so far as it bears on the reasonableness of ex¬ 
press rates. 

Evidence on Behalf of Plaintiffs. 

Mr. Ross: If Your Honor please, if an offer has been 
made—I understand it has—we desire to object upon the 
ground that the pleadings in this case show fully what the 
Commission did; that is to say, all of its reports and audits 
are set out in the pleadings, and there is no question as 
to what the Commission did. The only purpose that we 
can think of for which the record could be introduced would 
be for the Court to review the proceedings before the Com¬ 
mission and decide on the evidence whether the Commis¬ 
sion did properly what it did do. 

The Court: I will admit it, subject to a motion to strike, 
and if you will make the motion, and my decision on that 
motion will necessarily depend on my decision on whether 
the petition shows any cause of action or not. It 

152 is understood that you now make that motion to 
strike, and I take that under consideration. 

Mr. Ross: Yes. 

I would like to make the further objection, if Your Honor 
please, that if the Court has jurisdiction to review this 
record, the validity of the Commission’s order must be 
determined upon the complete record, and not from any 
selected portions of it. 

Mr. voin Baur: Your Honor, I should be very glad to 
introduce the whole thing in evidence. You see the rates 
and charges which were placed into effect concerned vari¬ 
ous aspects; they concerned the freight rates, the esti¬ 
mated weights, the refrigeration charges, and the express 
rates. 
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The Court: I will receive all then into evidence, and 
counsel may use such portions of it as they may desire. 

Mr. vom Baur: Very well. Then I will put in the entire 
record. 

I offer in evidence certified copies of the transcript of 
the stenographers’ notes and exhibits at the hearing held 
on April 2-3-4, 1931, at Plant City, Fla. 

(The document referred to, marked Plaintiffs’ exhibit 1, 
was received in evidence.) 

The Court: This is admitted subject to your motion also. 

Mr. Ross: Yes, sir. 

The Court: I take it, it applies to all of it. 

Mr. vom Baur: I further offer in evidence a certified 
copy of the transcript of the stenographers’ notes 
153 and exhibits at the hearing held on July 16, 1931, at 
Washington, D. C. 

The Court: It is admitted under the same conditions, 
subject to the same motion. 

(The document referred to, marked Plaintiffs’ exhibit 2, 
was received in evidence.) 

Mr. vom Baur: I offer in evidence the certified copy of 
the transcript of the stenographers’ notes and the exhibits 
at the hearing held on June 16-17, 1931, at Ne^w York. 

The Court: That is admitted in the same manner. 

(The document referred to, marked Plaintiffs’ exhibit 3, 
was received in evidence.) 

Mr. vom Baur: I offer in evidence the certified copy of 
the transcript of the stenographers ’ notes of hearing held 
on December 11, 1931, at New York. 

(The document referred to, marked Plaintiffs’ exhibit 4, 
was received in evidence.) 

The Court: Received in the same manner. 

Mr. vom Baur: And I offer in evidence certified copy of 
the transcript and the exhibits at the hearing held on Oc¬ 
tober 6-7, 1931, at Washington, D. C. 

The Court: Received in the same manner. 

(The document referred to, marked Plaintiffs’ exhibit 5, 
was received in evidence.) 
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Mr. vom Baur: That, Your Honor, is the complete record 
before the Commission. 

154 The Court: Very well. 

Mr. Ross: That is in both dockets? 

Mr. vom Baur: That is in both dockets, yes, on which the 
order of November 7 was predicated and made. 

Before I go any further, Your Honor, there is one state¬ 
ment I should like to make, in general. 

I have some more exhibits, Your Honor, which I suppose 
I may as well do now. I have some reports of the Inter¬ 
state Commerce Commission which bear on various as¬ 
pects of this case which I should like to introduce in evi¬ 
dence. The first one is the report of the Interstate Com¬ 
merce Commission in docket No. 23,972, R. W. Burch, in¬ 
corporated, vs. Railway Express Agency, Inc., decided May 
14, 1934. I offer that in evidence. 

(The document referred to, marked Plaintiffs’ exhibit 6, 
was received in evidence.) 

Mr. vom Baur: I offer in evidence the report of the Com¬ 
mission in docket 25463, Jill Brothers, Inc., vs. Railway Ex¬ 
press Agency, Inc., decided April 8, 1935. 

Mr. Ross: If the Court please, I think there is no objec¬ 
tion to its going in for the convenient reference of the 
Court. Just what can be proved by this, I do not know. 

Mr. vom Baur: They refer for the most part to this par¬ 
ticular order of the Commission which is in question. 

The Court: I will not pass now on the relevancy. 

155 (The document referred to, marked Plaintiffs’ ex¬ 
hibit 7, was received in evidence.) 

Mr. vom Baur: I offer in evidence a report of the Com¬ 
mission in docket 25703, Atlantic Commission Co., Inc., 
against Railway Express Agency. Inc., decided April 1, 
1935. 

(The document referred to, marked Plaintiffs’ exhibit 8, 
was received in evidence.) 

Mr. vom Baur: A report in docket 25543, Corporation vs. 
Central Railroad Company of New Jersev, decided June 
29, 1934. 

(The document referred to, marked Plaintiffs’ exhibit 9, 
was received in evidence.) 
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Mr. voin Baur: And one in docket 27002, John Nix & Co., 
et al., against Railway Express Agency, decided May 14, 
1936. 

(The document referred to, marked Plaintiffs’ exhibit 10, 
was received in evidence.) 

Mr. vom Baur: A report in docket 24069, Atlantic Coast 
Line Ry. Co. et al. vs. R. K. & Attica Railroad Corporation, 
et al., decided July 17, 1935. 

(The document referred to, marked Plaintiffs’ exhibit 11, 
was received in evidence.) 

Mr. vom Baur: And a report in docket 24069, Atlantic 
Coast Line Railroad Co. et al. vs. R. K. & Attica Railroad 
Corporation, et al., decided January 11,1937. 

(The document referred to, marked Plaintiffs’ exhibit 12, 
was received in evidence.) 

156 Mr. vom Baur: And a report in docket 17304, In¬ 
ternational Oil Co. et al. vs. Abilene Southern Rail¬ 
way Co., et al., decided Nov. 5, 1934. 

(The document referred to, marked Plaintiffs’ exhibit 

13, was received in evidence.) 

Mr. vom Baur: And report in Wm. Kelly Milling Co. 
versus Atchison, Topeka & Santa Fe Railway Co., docket 
No. 15841, decided October 12, 1935. 

(The document referred to, marked Plaintiffs’ exhibit 

14, was received in evidence.) 

Mr. vom Baur: Those are all my exhibits, Your Honor. 

Evidence on Behalf of the Respondent. 

Mr. Ross: If Your Honor please, we offer certified copy 
of all the notices and a corrected order of the Commission 
in the docket before it, out of which this suit arises. 

Mr. vom Baur: I have no objection to that, Your Honor. 
In fact, I have admitted that in my answer. 

The Court: All right. 

(The document referred to, marked Respondent’s exhibit 
1, was received in evidence.) 
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Mr. Ross: That is all for the defense. 

Mr. Dalzell: I think perhaps it had better appear on the 
record that both sides have rested, and the plaintiffs move 
for judgment; and we will argue the motion now. Would 
that be a suitable method of procedure? 

157 The Court: Yes. I take it it is not so much an 
argument on the pleadings as it is an argument on 
the case as a whole. 

Mr. Dalzell: Yes. I merely wanted to get the record 
right. 

Mr. vom Baur: Yes. Then it is understood, Your Honor, 
that we move for judgment on both grounds, did I under¬ 
stand you? 

The Court: I will not entertain a motion for judgment 
on the pleadings after the admission of evidence in the 
case. I am willing to hear you now on the merits of the 
case as a whole. 

Mr. vom Baur: Just to be sure the record is clear, do I 
understand my motion for judgment on the case as a whole 
is made now, or shall I make it at the end of the arguments? 

The Court: I do not think you make any motion for 
judgment, at all. 

Mr. vom Baur: I agree, sir. 

The Court: You simply try the case, and the Court de¬ 
cides it, without the need of making any formal motion. 

Mr. vom Baur: Very well. I just did not wish to be in 
the position of conceding any question of fact here which 
might avail the defendant. 

Mr. Ross: We would like to make our motion to strike 
the testimony, before proceeding. 

The Court: I will hear that. I will hear the plaintiffs 
now, and then reserve to you the right to raise any ques¬ 
tion you wish to afterward, in arguing it. 


158 Argument on Behalf of the Plaintiffs. 

Mr. vom Baur: Your Honor, I should like to make this 
general statement before I go into the case any further, 
and that is this: There has been a good deal of talk about 
administrative agencies in the last few months. I want it 
clearly understood that I have a great deal of respect for 
the Interstate Commerce Commission, and that while I am 
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going to make very strong charges in this case, I do not 
want Your Honor to think that I have no respect for the 
Commission, or that this case is typical of their work. This 
case I believe is a unique case, and I think the Commission 
made a serious mistake in this case, but my point is that I 
do not want Your Honor to get the impression that this is 
typical of their work there. 

The Court: Very well. 

Mr. vom Baur: In 1928 and prior years, there were ship¬ 
pers, there were growers of strawberries in the State of 
Florida who had difficulty in making their shipments to 
northern points, because the transportation service was too 
slow. The transportation service then for shipments of 
strawberries was made by freight, and I believe it took four 
days for the strawberries to get from Florida to points like 
New York, where their largest markets were. 

The strawberry growers agitated to a certain extent for 
the institution of rates and charges for shipment of straw¬ 
berries by express from Florida, and the Commission, after 
making an investigation I believe—I confess I am 
159 not sure on this point, but at any rate there was con¬ 
siderable discussion of the subject, and on December 
1, 1929, the Railway Express Agency voluntarily initiated 
express rates and charges for the shipment of strawberries 
by express from Florida to northern points. Those are 
the rates which are in question here. 

They were first instituted on December 1, 1929, and the 
disposition of the Commission was substantially complete, 
in their order of November 7, 1933, which is the order I 
have previously described to Your Honor. After those 
rates were voluntarily initiated by the Railway Express 
Agency, they were promptly assailed by shippers and re¬ 
ceivers who paid the freight charges either at the growing 
end or the receiving end. 

They were assailed in the form of written complaints 
filed with the Interstate Commerce Commission, which 
caused this proceeding to be started. Those complaints 
alleged that the rates and charges in question were un¬ 
reasonably high, unduly prejudicial, and unjustly discrim¬ 
inatory, and the Commission, after answers were filed, set 
those proceedings down before examiners for testimony 
to be taken, and this is the testimony and exhibits which 
were taken before those examiners. 
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That testimony and those exhibits were received in the 
year 1931, and the very last bit of evidence received in this 
case was on December 11, 1931, approximately two years 
before the Commission made its report on November 7, 
1.933; and all the evidence in this record, all the con- 

160 ditions described here, refer to the years 1930 and 
1931, and for the short month of 1929. In other 

words, there is nothing in the record, sir, which has any 
reference to anything after December 11,1931, at the latest. 

In due course the examiners made a proposed report, in 
accordance with the practice of the Commission, exceptions 
were taken to the report by both sides, and the cases were 
argued before division 5 of the Commission. Division 5 
made a report on December 30,1932, and I would like to call 
Your Honor’s attention to the label by which that report 
has gone in those proceedings. That report has been called 
the “original report” in this case, and it is reported in 
190 I. C. C. 520, I believe. 

In that report they found that express rates were un¬ 
reasonable to the extent they exceeded 120% of the first- 
class freight rates, and in the remaining course of my argu¬ 
ment when I refer to the 120% rates or the 105% rates, 
Your Honor will perhaps take it as meaning that percen¬ 
tage of the first-class freight rates. 

In that report they also found that the refrigeration 
charges were not shown to be excessive or otherwise un¬ 
reasonable. They did however find that the shippers were 
damaged, that they were entitled to reparation in the 
amounts representing the differences between what they 
paid and what they would have paid at the 120% basis. 

Thereafter the shippers appealed to the full Corn- 

161 mission for rehearing and reconsideration, and that 
appeal was allowed, and the cases were argued be¬ 
fore the full Commission; and the full Commission made its 
report and order on November 7, 1933, which is the one 
which is in question here; and I should like to point this 
out again, that at the argument before division 5 the argu¬ 
ment was made on the basis of this record, closed in 1931, 
and division 5 made its report on the basis of that record; 
and when the cases were argued before the full Commis¬ 
sion, in 1933, they were argued on the basis of that record 
again, and it was on the basis of that record that the full 
Commission made its report. 
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This second report, Your Honor, is attached to the peti¬ 
tion in this action as exhibit G, and its correctness has been 
admitted by counsel for the Commission, so I do not think 
there is any question as to what it says, and I should like 
to read to Your Honor the ultimate or formal findings, or 
certain of them, in that report. And I read now from page 
110 of 197 I. C. C. This, Your Honor, is called throughout 
these proceedings, the “report of the Commission on re- 
argument,” just as the report of division 5 is called the 
“original report,” and this report on reargument is re¬ 
ported in 197 I. C. C. 85. The portions I am going to read 
are on page 110 of 197 1. C. C. After the Commission’s 
formal statement we find as follows, after the body of the 
report. In case Your Honor would like to follow it, it is 
attached to the petition there as exhibit G. I am 

162 afraid you will find that pretty far down. It is the 
second one of those printed reports. 

The Court: I have it. What page? 

Mr. vom Baur: Page 110. I refer to finding 2, which is 
the express-rate finding about which most of the contro¬ 
versy in this case centers: 

“That prior to March 3, 1933, the assailed rates on fresh 
strawberries in carloads in express service under refrig¬ 
eration under through billing from points in Florida to des¬ 
tinations in trunkline territory, including the Buffalo-Pitts- 
burgh district, and in New England territory, were un¬ 
reasonable to the extent that they exceeded 120% of first- 
class freight rates from and to the same points con¬ 
structed in accordance with finding 17-b, 17-d, and 17-f, in 
a third supplemental report in Southern Class Rate Inves¬ 
tigation, 128 I. C. C. 567-599, carload minimum 17,000 lbs, 
and all such rates are, and for the future will be, unreason¬ 
able to the extent that they exceed or may exceed 105% of 
first-class rates constructed in the same manner.” 

And then I should like to call Your Honor’s attention to 
finding No. 3. Just as finding No. 2 deals with express rates, 
finding No. 3 deals with refrigeration charges, they being 
separate charges. 

“That the charges for standard refrigeration of 

163 fresh strawberries in carloads in express service 
from points in Florida to destinations described in 

the foregoing two findings are, and for the future will be, 
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unreasonable to the extent that they exceed or may exceed 
85% of the present charges from and to the same points. ” 
And then, Your Honor, I should like to call your atten¬ 
tion to finding No. 7, which is on the next page: 

“That complainants in Nos. 23972, 24145, 24671, 25463, 
and 25703”— 

and I might interject there that the dockets in question 
before the Commission are 24,145 and 24671— 

“—made shipments as described, and paid and bore the 
charges thereon at the rates and charges herein found un¬ 
reasonable ; that they were damaged thereby in the respec¬ 
ting amounts of the differences between the charges paid 
and those which would have accrued at the rates and charges 
herein found reasonable, and that they are entitled to rep¬ 
aration in those amounts, with interest. They should com¬ 
ply with rule 5 of the Rules of Practice. The statements 
filed may include shipments made during the pendency of 
these proceedings if accompanied by proof in affidavit form 
that complainants made such shipments and paid and bore 
the charges thereon. If defendants object to proof in that 
manner, a further hearing may be requested.” 

And the effective date of that order was December 28, 
1933, as set forth in exhibit H attached to the peti- 
164 tion. 

That report had been in the possession of shippers 
and railroads alike but a very short time before both ship¬ 
pers and railroads filed petitions with the full Commission 
for reconsideration and reargument, and the ground in the 
petition filed by the shippers was that the statement in find¬ 
ing No. 2, to the effect that prior to "March 3, 1933, those 
rates were reasonable up to 120% was inconsistent with 
everything else in the Commission’s report; that there was 
no evidence whatsoever to support it, and that it was not 
a proper purported finding of the Commission; and the 
Commission denied that petition on January 2, 1934, by a 
very short little order which is also attached to the com¬ 
plaint, and which simply says: 

“The petition be, and it hereby is, denied.” 

I may add that the growers assailed the report on the 
same ground from the other standpoint. They said, “The 
105% being inconsistent with the 120%, we think that you 
ought to put the 120% rates into effect for everything.” 
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In the middle of that month, December 1933, a very short 
time after this report on November 7 had been received, the 
railroads brought a suit under the Urgent Deficiencies Act 
in the United States District Court for the Southern Dis¬ 
trict of New York to enjoin this order of the Commission 
in so far as it reduced these rates, the express rates, to 
105% of the first-class freight rates, and in so far as it 
reduced the express refrigeration charges to 85% 
165 of the existing charges. And I may add here that 
the Urgent Deficiencies Act, as we know it in New 
York, is perhaps a little different from what you under¬ 
stand it to be down here. I understand that they have about 
four or five urgent deficiencies acts every year here. The 
one I am referring to is the provision in the United States 
Code which enables parties aggrieved by an order of the 
Commission to bring a suit in equity to enjoin, annul, and 
set aside that order. 

When that suit had been instituted, through the interven¬ 
tion of Judge Coxe in the United States District Court, the 
Interstate Commerce Commission postponed the effective 
date of this order again. There were several steps in that, 
and the facts are alleged in the defendant’s answer. There 
is no question as to those facts being so. The ultimate re¬ 
sult was that the 105% rates went into effect on March 17, 
1934, or 10 days after a statutory court in New York had 
decided the Railway Express Case on the merits. And they 
decided that case on the merits by dismissing the bill on 
the ground that there was substantial evidence in this 
record here, which was the basis of the attack by the Rail¬ 
way Express Agency, to support the reduction to 105%. 
In other words, the evidence in this record referring to con¬ 
ditions in 1929-30-31 supported the reduction required by 
the Commission’s order. 

The Court: Did the court undertake to decide it on the 
merits, or simply find that there was substantial evi- 
166 deuce there? 

Mr. vom Baur: The case was decided on the merits. 

I recite that point, Your Honor, because that was the prin¬ 
cipal point of attack, and it usually is in most urgent de¬ 
ficiencies act cases. The decree dismissing the Railway 
Express Agency’s bill was entered some time in July, 1934, 
and then on November 5, 1934, the shippers brought suit 
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also under the Urgent Deficiencies Act to annul or set aside 
the portion of the Commission’s order which purported to 
find that rates were reasonable up to 120% prior to March 
3, 1933. That suit was discontinued by consent, but a sim¬ 
ilar suit was started shortly thereafter. 

•> 

The Court: Has that last suit been decided? 

Mr. vom Baur: Yes, sir, it has. That suit was dismissed 
for want of jurisdiction by a three-judge court in the South¬ 
ern District of New York on the ground that the order was 
negative in form and substance—I am summarizing their 
opinion now—and was not subject to review by a court, and 
appeal was taken to the United States Supreme Court, and 
the Supreme Court affirmed the decree of the lower court. 
So the merits of the case have never been passed on by any 
court. 

But I may say this. I was counsel in that other case, 
and when the hearing came on before the three-judge court, 
we introduced into evidence there, as we have here, this 
record of the proceedings before the Commission, 
167 and we pointed to that record and we said, “There is 
no evidence in that record to support in any way the 
statement in their findings to the effect that rates on the 
basis of 120% were reasonable prior to March 3, 1933”; 
and then when it came to Mr. Thomas’ closing argument, he 
being counsel for the Commission, Judge Goddard, one of 
the judges in that court, said, “Now, Mr. Thomas, is there 
any evidence in that record which supports the order they 
speak of?” and Mr. Thomas very adroitly parried the ques¬ 
tion twice, and Mr. Goddard asked him the third time, “Is 
there any evidence in that record?” and Mr. Thomas said, 
“No.” And you will note in the reported opinion in that 
case that the court states that the defendants, meaning the 
Commission and the United States, have made no attempt 
to support the validity of the order on the merits, but they 
relied solely on this technical jurisdictional defense. 

There was a peculiar thing happened in connection with 
that appeal to the Supreme Court, Your Honor, which I 
might briefly mention, and that is, that the jurisdictional 
statement was filed, it being a direct appeal from the three- 
judge court, and after the jurisdictional statement was 
filed, no brief, nothing dealing with the merits of the case, 
the Supreme Court affirmed the lower court’s decree with- 
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out having given the appellants a chance to present their 
side of the case at all; and thus, never having had a hear¬ 
ing, we were forced to petition for a rehearing, which 
168 was denied in September, 1935. I may add that the 
clerk of the Supreme Court told me that was the first 
case they had ever done that in. No one has ever been able 
to understand quite why, but at any rate we were licked in 
that suit on the basis of lack of jurisdiction. 

Those facts are all alleged in the petition, Your Honor, 
and are admitted by the defendant, and I may say that 
these facts which I have been reciting here are not in con¬ 
troversy. They have denied several allegations of the peti¬ 
tion, and when I reach those allegations I will state which 
ones have been denied, but unless I state that they have 
been denied, I will assume that they are ones which have 
been admitted by the defendant. 

The Court: It is lunch hour, and we will recess until half¬ 
past one. 

(Whereupon, at 12:30 o’clock, a recess was taken until 
1:30 o’clock of the same day.) 


169 After Recess 

The recess having expired, Court reconvened at 1:30 
o’clock and proceeded further with the hearing of said 
cause, as follows: 

Mr. vom Baur (resuming): Before lunch, Your Honor, 
1 had reached the point in the facts where our appeal to 
the Supreme Court had resulted in an affirmance by that 
Court. That was in November, 1935, and petition for re¬ 
hearing was denied in December, 1935. 

On April 4, 1936, the shippers filed another petition with 
the Interstate Commerce Commission, asking that they re¬ 
open the proceedings and take that statement out of their 
findings, to the effect that prior to March 3 rates were rea¬ 
sonable up to 120%, and that they clear the record by 
stating that everything in excess of 105% was unreasonable 
for the entire period. 

I wrote that petition, Your Honor, and the Commission 
considered that for two months, and on June 8, 1936, they 
entered an order, saying that “the petition be, and hereby 
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is, denied.” Five days later the shippers sent rule-5 state¬ 
ments. I do not know whether or not Your Honor is fa¬ 
miliar with what “rule-5 statements” are. 

The Court: No. 

Mr. vom Baur: Rule-5 statements are statements gotten 
up in accordance with rule 5 of the Commission’s rules of 
practice, and they state simply what shipments were made, 
the car numbers, the number of pounds, the rate, the 
charges that were actually paid, and the charges that 

170 would have been paid on the basis of the rates found 
reasonable. They are very customary in reparation 

cases. If the railroads certify those statements as showing 
the amounts which were paid and the shipments which 
were made, then there is no further necessity for proof; 
the Commission makes the order for the payment of money 
on the basis of those. Where, however, the railroads do 
not certify the statements; that is, they refuse it when 
asked; then it is the usual practice for the Commission to 
take testimony for the purpose of determining what ship¬ 
ments were made and what charges were paid on them, for 
the purpose of computing the amount to be stated in the 
order for the payment of the money. 

The Railway Express Agency returned the statements 
uncertified, and said that we had no right to reparation of 
any kind, we had abandoned our proceedings, and so on; 
so we then petitioned the Commission to re-open the pro¬ 
ceedings for the purpose of determining the amount of 
reparation due under the Commission’s findings in its re¬ 
port of November 7, 1933; in other words, finding No. 7, 
which shows we are damaged, entitled to reparation in 
the amounts of the difference between what we paid and 
what we should have paid; and the Commission did re-open 
those proceedings, and the order re-opening the proceed¬ 
ings is attached to the complaint as an exhibit, I have for¬ 
gotten the exact number for the moment; but it states that 
the proceedings are re-opened for the purpose of deter¬ 
mining the amount due in accordance with its find- 

171 ings in 197 I. C. C. 85, and that, Your Honor, is the 
report of the Commission on reargument; in other 

words, the report of the full Commission, November 7,1933. 
That is not the so-called “original report” which division 
5 made. Division 5, you see, just went as far as 120%, and 
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the full Commission, down to 105, and these proceedings, 
these two dockets which are in question, were then re¬ 
opened by that order, which is dated November 9, 1936; 
and I may just as well read a very brief part of the order. 
That is exhibit L, in case Your Honor cares to look at it: 

“It is ordered that both of the above proceedings be, 
and they are hereby, re-opened for further hearing for the 
purpose of determining the amounts of reparation due com¬ 
plainants and intervenors under the Commission’s find¬ 
ings in R. W. Burch, Inc. v. Railwav Express Agency, Inc., 
197 I. C. C. 85,” 

which is the report on reargument. In other words, so that 
the amount due under finding No. 7 of that report was to 
be ascertained in this hearing. 

A hearing was held before an examiner, in January, 1937, 
and the Examiner made a proposed report, and exceptions 
were taken by both sides, and the case was argued before 
the full commission, November 30, 1937, just about a year 
ago. I argued the case before the Commission, and in that 
argument I asked them for a third time to please re-open 
the proceedings, take out that statement and finding 
172 No. 2, to the effect that rates were reasonable up to 
120% prior to March 3, 1933, and while I aroused a 
certain amount of curiosity on the part of one Commis¬ 
sioner, who said they were there to do justice and he would 
like to hear more about it, nevertheless an order dated 
March 11, 1938, came down, in which certain moneys were 
ordered to be paid to the shippers here. And since that 
order is a material part of the proceeding here, I may as 
well state what that order did. That order was the order 
for the payment of money, made in accordance with or pur¬ 
suant to the hearing re-opened for the purpose of deter¬ 
mining the amount of reparation due, under that finding No. 
7 which I read to Your Honor before lunch, which said that 
the plaintiffs had been damaged, that they were entitled 
to reparation in the differences between what they paid 
and what they should have paid. 

The first thing, however, that report of March 11, 1938 
did, was to state that—I may state as follows, Your Honor, 
and I quote from the last paragraph of the report: 

“Upon further hearing, we find that complainants and 
intervenors hereinabove named received shipments as de- 
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scribed and paid and bore or paid the charges thereon, that 
they have been damaged thereby in the amounts of the dif¬ 
ferences between the charges paid and those which would 
have accrued at the rates found reasonable in the original 
report herein, and they are entitled to reparation from the 
defendant named in the accompanying order in the 

173 amounts set opposite their respective names, aggre¬ 
gating $30,166.45, and interest.” 

In other words, they say that we have been damaged, and 
we are to be awarded, or reparation is to be ordered, in 
accordance with the rates found reasonable in the original 
report. They do not say “the report on reargument,” 
they say “the report described in the order which re¬ 
opened the proceeding,” and I may point out the reason 
for the difference: the original report was the report of 
division 5 which reduced the rates to 120% and did nothing 
further. The report on reargument is the one which I have 
talked so much about. That is dated November 7, 1933, and 
that is the one which reduced the rates to 105%; so it was 
a very easy thing in this order for the payment of money 
to refer to the original report, because under that there 
was certainly no reason to go below 120%, while if they 
had gotten into the report on reargument they would get 
into this eternally embarrassing question of 105%. So 
what they did in this order here, Your Honor, was to order 
the payment of the moneys which represented the differ- 
% ences between what we actually paid and what we would 
have paid on the 120% basis. 

\Ye had of course applied for reparation on the basis of 
the 105% rates, and they just said No. And they gave us 
in addition no moneys representing the difference between 
what we paid as refrigeration charges and those which 
would have accrued on the basis of 85% of the exist- 

174 ing charges, even though in the report of November 
7, 1933, in finding No. 3, there is just a plain finding 

that the assailed refrigeration charges, in other words the 
charges instituted December 1, 1929, are unreasonable to 
the extent that they exceed 85% of the existing charges, 
but they said, “We will not just give you any money, we 
won’t enter an order for the payment of money,” even 
though they found we were damaged and that we were 
entitled to the money which represented the difference be- 
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tween what we paid and what we should have paid; and I 
will tell you, Your Honor, the reason why they did not 
dare to go into the refrige rati on-charge question, because 
if they had they would have been subjected to further ap¬ 
plications in respect to the reparation of express rates, 
because that would have re-opened the entire question as 
to the past; so what they did in that order of March 11 was 
to give us reparation, which of course we are entitled to, 
and concerning which there is no question in this case, 
representing the difference between what we paid and 
what we would have paid on the 120% basis. 

Then there was another very peculiar thing which took 
place in that order: they exempted the railroads from being 
required to pay interest for a certain period. In their re¬ 
port they stated that the railroads would not have to pay 
interest on the sums previously described between the pe¬ 
riod November 5, 1934, which was the date when the first 
suit under the Urgent Deficiencies Act by the ship- 
175 pers was begun, until July 23, 1936, which was the 
date our petition was filed for the re-opening of the 
proceedings to determine the amount of reparations due. 

That is what the report stated. That is, that between 
November 5, 1934, and July 23, 1936, the railroads would 
not have to pay interest. But in their order which came 
down at the same time, and which made the report a part 
thereof, they stated that the railroads would not have to 
pay interest between March 7, 1934, and July 23, 1936, 
which constituted in effect a gift of eight months’ additional 
interest on about $30,000 to the railroads. 

There was no basis whatsoever for that. The report said 
one thing, but the order, which was the thing the railroads 
had to comply with if they were going to comply, said 
another, and we have alleged in our petition here that the 
Commission has no discretion or power to withhold in¬ 
terest, because interest on the wrongful amounts exacted 
from the shippers where unreasonable rates are paid is 
part of the compensatory element of damages, and the Su¬ 
preme Court has said that “unless interest is allowed, we 
do not see how the shippers can be made whole for this 
wrongful exaction of unreasonable rates.” 

And in our petition we called particular attention to the 
fact that for this period of eight months in 1934 we had 
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received what I may refer to, if you will excuse me for 
saying so, a kind of slap in the face. And on June 10,1938 
—that is this year—after we had filed the petition 

176 for mandamus in this case, and three days before the 
Commission’s answer was received, we received this 

notice from the Commission, attached to its answer, with 
a new report, and here is what it says: it lists the docket 
numbers which are the ones involved here and says: 

“Notice to the parties June 8, 1938. The Commission, 
division 2, on March 11, 1938, filed and entered its report 
and order on further hearing in the above entitled proceed¬ 
ings. On March 21, 1938, through inadvertence, what pur¬ 
ported to be copies of the report and order were issued and 
served upon parties to the proceeding. Attached hereto 
is a copy of the report and order adopted by the division. 
Will you please substitute this copy for the copy served on 
you on March 21,1938, and kindly return the incorrect copy 
to this office.” 

The new order was in accordance wuth the terms of the 
report, and ordered the payment of that eight-months’ in¬ 
terest. Of course, there -was no defense of any kind for the 
discrepancy or no justification of any kind for the dis¬ 
crepancy between the report and the order, and while I 
do not wish to appear to indulge in characterization of any 
kind I desire to say that Mr. Ross here realized that there 
was certainly no defense in this mandamus suit in respect 
to that period, so the effect of this notice and the new or¬ 
der which we have received takes out of the case that addi¬ 
tional eight-months’ interest which is described in 

177 the petition, and there only remains in question in 
this case the interest for the period November 5, 

1934 to July 23, 1936. 

The facts which I have stated so far I believe are ad¬ 
mitted by both sides for the purposes of this action and 
that there is no question in respect of them. 

The Court: Can a question be raised as to the fact that 
the Express Company, an interested party, is not before 
the Court? 

Mr. vom Baur: Yes, Y'our Honor, and I will explain that, 
and I am glad you brought that up. When the Commission 
makes an order for the payment of money that order is not 
self-enforcing. It can only be enforced so-called by a suit 
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by the benefited parties thereto against the railroads, and 
in that suit the railroads can present any defense to that 
order which is available, including the many grounds, owing 
to the fact that the order is invalid, and so forth. 

The Court: I had a case of that kind a few years ago, 
suing a railroad for reparations allowed by the Commission. 

Mr. vom Baur: For reparations allowed by the Com¬ 
mission? 

The Court: Yes. 

Mr. vom Baur: Excuse me, sir. 

The Court: That was all I had to say. Just do not re¬ 
call the details now, but I do remember that there was a 
case before me wherein the shipper sued the railroad com¬ 
pany for reparations allowed by the Commission. 

178 Mr. vom Baur: Yes, that is correct, Your Honor, 
and while I have had no communications with the 

Express Agency I have nevertheless been in touch with 
certain of their counsel and they are familiar with this 
case; and w T hile I cannot speak for them I dare say that 
they are relying upon any defenses that they may have 
upon the issuance of an order for the payment of money, 
which we request the Commission be ordered to issue in 
this case, and in a suit of that kind they can try out every 
defense which is available to them. So they are not pre¬ 
cluded by anything that happens in this case. 

In the petition there are some controverted allegations 
which I will go over briefly. They are for the most part 
conclusions of law. Perhaps by this time Your Honor has 
had a time to read it, but I will go over them very briefly. 

There is an allegation that the Commission has as a fact, 
and particularly so stated, that for the entire period from 
December 1, 1929, to December 28, 1933, which is the period 
in question here, the Commission found as a fact that rates 
in excess of the 105% basis were unreasonable. 

We have also alleged that the statement in that formal 
finding 2 to the effect that prior to March 3, 1933 rates 
were reasonable up to 120% is a mere conclusion, arbitrary, 
illegal, void, and of no effect; so that when we look at this 
order with its two inconsistent parts, one, the plain and I 
claim clear finding to the effect that any rate in ex- 

179 cess of 105% is unreasonable, together with this 
mere statement that rates were reasonable up to 
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120% for a certain part of the period, when we look at 
those two inconsistent things we find one of them is a 
mere conclusion, illegal and void under principles of law 
which I think are very clear. I will go into those shortly. 

We also allege that that statement in their finding is 
without any support in the evidence. In other words, there 
is no question of weight of evidence here, Your Honor. We 
just say it is without any support in the evidence, and I 
will go into that a little later. And we also allege that to 
give effect to that statement would deprive us of our prop¬ 
erty without due process of law and in violation of the 
Fifth Amendment to the Constitution of the United States. 

We also allege that the refusal of division 5 to order 
the payment of the interest on the sums which they 
awarded for the particular period is arbitrary and illegal, 
and that they do not have the power to withhold interest 
where they find that we have been damaged and w’e paid 
unreasonable charges; and furthermore, that the reason 
they exempted the railroads from paying interest was be¬ 
cause they wanted to penalize these shippers for their at¬ 
tempts in court to set aside the Commission’s order, despite 
the fact that their own counsel in that proceeding admitted 
that that order had no evidence to support it, and despite 
the fact that their counsel made no attempt whatsoever to 
support the validity of that order on the merits, but 
180 they said, “For the period during which you were 
trying to set aside our order in court, even though 
there was no evidence to support it, you will get no inter¬ 
est.” 

The Court: Can I take that into consideration at all? Can 
I go into the motives of the Commissioners? 

Mr. vom Baur: Beg pardon? 

The Court: Can I go into the motives of the Commis¬ 
sioners in rendering a decision? 

Mr. vom Baur: No, sir; no, sir, you cannot. I say that 
because that appears. The facts as to that appear pretty 
much from their own report, and I will read those shortly. 
For the purposes of this case I agree with Your Honor. 
They did not give us interest, and I say we are entitled to 
an order for that interest. And of course these allega¬ 
tions which I have described here and which are really in 
their nature for the most part conclusions of law’ are denied 
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by the Commission, and of course they also deny our alle¬ 
gations to the effect that the Commission is under a plain 
ministerial duty to enter an order for the sums which I 
have described. Aside from those allegations however the 
facts are admitted. 

That concludes my statement of the facts, Your Honor, 
and before going into my argument, which I expect, 
strangely enough, to make very brief; that is, my argument 
on the law; I think perhaps I had better outline it very 
briefly so you can see exactly what steps I want to 

181 take. 

The first leg I have to stand on is, that the Com¬ 
mission in that report found that we were damaged, and 
that we were entitled to reparation in the amounts repre¬ 
senting the differences between what we paid and what we 
should have paid according to the rates and charges found 
reasonable herein; in other words, in that report. 

In the second place, I am going in a moment to read 
paragraph 1 of section 16 of the Interstate Commerce Act. 
It says, where the Commission has found that shippers 
have been damaged and are entitled to reparation, the Com¬ 
mission shall make an order for the payment of the money 
representing the sums in question; and while I am on that, 
Your Honor, that is, the ministerial duty, which in this case 
the Commission has not done and which we seek to have 
enforced in this suit. 

In the third place, I am going to go over very briefly the 
Commission’s report and show you that there is no ques¬ 
tion as to their substantial finding, and technical as well, 
that for this entire period any rate in excess of 105% was 
unreasonable, and I am going to show you that that state¬ 
ment to the effect that for a certain period rates were rea¬ 
sonable up to 120% is a mere conclusion and is void and 
cannot be given any legal effect; and then I am going to 
refer to a ease which is very similar to this one, in the 
Supreme Court, where it was stated that if the element 
which is present in this case, which was not present 

182 in that case, to the effect that the Commission had 
found that the shippers were damaged but had re¬ 
fused to order payment of the sums involved, mandamus 
is available to hold the Commission to its duty; and after 
that I am going to show you some additional reasons in 
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respect of the period from March 3 to December 28, 1933, 
why the Commission has failed to order the sums, and 
then I am going to inject the question of interest very 
briefly. 

I do not think it necessary for me to go over that find¬ 
ing No. 7 in the Commission’s report, having already al¬ 
luded to it at least ten times. I think I have made the point 
we were found to be damaged, and the Commission found 
that we were entitled to be paid the amounts representing 
the differences between what we did pay and what we should 
have paid on the basis of the rates and charges found rea¬ 
sonable in this report, but I am going to read section 16, 
paragraph 1, of the Interstate Commerce Act, which is 
very brief, so that there may be no question in Your 
Honor’s mind as to what kind of duty the Commission is 
under. And that is to be found in title 49 of the United 
States Code, section 16, paragraph 1, and it reads as fol¬ 
lows : 

“Orders by Commission for payment of damages.” 
That is the heading, underscored. 

“If after hearing on a complaint made as provided in 
section 13 of this chapter the Commission shall determine 
that any party complainant is entitled to an award of dam¬ 
ages under the provisions of this chapter for a violation 
thereof, the Commission shall make an order di- 
183 recting the carrier to pay to the complainant the 
sum to which he is entitled on or before a day 
named.” 

And that is exactly what the Commission will not do in 
this case, Your Honor, unless it is compelled to by this 
Court. In other words, we have now reached the point 
where it is claimed that the Commission has found that we 
have been damaged and that we are entitled to be paid the 
amounts representing the difference between what we did 
pay and what we should have paid on the basis of the rates 
and charges found reasonable in this report, and that the 
Commission must make an order for the payment of money 
representing those sums; so that now we are down to the 
point as to exactly what rates were found unreasonable 
in that report, so I am going to address myself to the point 
that they found for the entire period beginning December 
1, 1929 to December 28, 1933 that express rates in excess 
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of 105% were unreasonable, and I am going to tell you why 
I say that. 

In finding No. 2, if we leave out the statement which re¬ 
fers to March 3, it reads as follows: 

“We find that the assailed rates on fresh strawberries, 
etc., are and for the future will be unreasonable to the ex¬ 
tent that they exceed or may exceed 105% of first-class 
rates constructed in the same manner.” 

In other words, that the assailed rates—and the “as¬ 
sailed rates” were those which went into effect on 

184 December 1, 1929—were assailed by the complaints 
which were filed in 1930 and some in 1931, and I may 

add that those rates were not in effect after March 3, 1933, 
because pursuant to the order of division 5 of the Commis¬ 
sion, the railroads had put into effect the 120% rates on 
March 3,1933, so that when they refer here to the “assailed 
rates” they must of course refer to the rates which went 
into effect on December 1, 1929, which were assailed by the 
shippers and which went out of effect on March 3, 1933. 
So there they have found from the technical standpoint that 
rates during that period prior to March 3 were unreason¬ 
able to the extent that they exceeded 105%. 

That is a kind of technical argument, Your Honor, and 
is not the only argument I have here in mind. The second 
argument is that when they referred to any question of un¬ 
reasonableness of rates they were doing that on the basis 
of this record, the testimony and the evidence in this rec¬ 
ord here, which was closed in 1931, and which refers to con¬ 
ditions in 1930-31, and for that month in 1929. There is not 
an iota of evidence in this record—there is not a sugges¬ 
tion—there is nothing which refers in any way to the pe¬ 
riod after 1931; so when they were making the finding as to 
the reasonableness of the assailed rates, they were obvi¬ 
ously making it on the basis of evidence in the years 1929, 
1930, and 1931, and there is no evidence in that record which 
has anything to do with March 3, 1933; that that date was 
picked out of the air. There obviously could be 

185 nothing in it, because this good old record was closed 
two years before March 3, 1933, approximately, so 

when they say, “On the basis of this record, rates are un¬ 
reasonable to the extent they exceed 105%,” they must be 
referring to 1931 and prior thereto. 


168 GEO. ALLISON & CO., INC., ET AL. VS. INTER. COM. COM. 

And in the third place, Yonr Honor—and this is the most, 
this is really the clearest ground of all—I am going to re¬ 
fer to the report of the Commission, itself; that is, the 
body of their report. The parts I have referred to so far, 
on page 110, are merely formal or ultimate findings, and 
the Supreme Court has held that they mean nothing unless 
they are supported by facts particularly stated and by 
basic findings of fact, so that this little statement in finding 
No. 2, to the effect that the 120% rate was reasonable up to 
March 3, means nothing whatsoever in this Court, unless 
it has support in particular statements of fact in the body 
of the report. 

I am not going to read all of the body of the report, but 
there are three important statements in it which I want to 
call to your attention. The first one is on page 88 of ex¬ 
hibit G. Your Honor may note that on page 87, after a 
general introduction, the Commission in its report devotes 
itself to the question of the reasonableness of express rates. 

The Court: Which exhibit is that? 

Mr. vom Baur: That is exhibit G, the second of those 
printed reports. 

The Court: Yes, I have it. 

186 Mr. vom Baur: Page 87. At the bottom of page 
87 they state that the rates prescribed by the divi¬ 
sion became effective March 3, 1933, and they also state 
that the prescribed rates are lower than some and they are 
higher than some of the original rates, and they list a table 
showing that. Then between those two tables, on page 88, 
they make this statement, which is begun by the phrase 
“that the rates prescribed by the division,” and I call Your 
Honor’s attention to this fact, that when they say “the 
rates prescribed by the division” they are referring to the 
120% rates, they are not referring to rates higher than 
that, but they are referring to rates on the basis of 120% 
of the first-class freight rates, the very rates which are the 
subject of that little statement in their formal finding 2; 
so they say, “that the rates prescribed by the division, the 
120% rate, exceed those from practically all the other pro¬ 
ducing sections by substantial amounts, even in instances 
where the distances from Florida are shorter than those 
from other sections, is indicated by numerous comparisons 
of record. A few of these are shown in the table follow- 
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mg.” And I recommend that table to Your Honor’s atten¬ 
tion, though I shall not spend any time on it now, for obvi¬ 
ous reasons. 

In other words, they say there that the rates prescribed 
by the division, the 120% rates, are higher by substantial 
amounts than those from other sections, even where the dis¬ 
tances from Florida are shorter. That is the first 

187 statement in their report that I want to call to Your 
Honor’s attention. In other words, having stated 

that the 120% rates were higher by substantial amounts 
over all comparable rates, they state, on page 89, in the 
third sentence, beginning with the word “aside”: 

“Aside from this relatively insignificant transportation 
within the Florida peninsula, there is no transportation 
element that would justify rates from Florida higher mile 
for mile than those from other Southern producing sec¬ 
tions, much less those from points in the high-rate south¬ 
western territory, which embraces Arkansas, Missouri, and 
western Louisiana.” 

In other words, in the first place they say these good old 
120 rates are higher than the comparable rates from other 
sections, and in the second place they say there is no trans¬ 
portation factor, aside from a very small one respecting 
the Florida peninsula, which justifies higher transporta¬ 
tion charges, for a shipment from Florida to the North, 
than from Louisiana, Arkansas, and so forth. 

Now, that is not all, Your Honor. In the third place, 
they refer to a cost study, which was introduced into evi¬ 
dence by the defendant railroads, and which was the only 
bit of evidence in this record which was introduced by the 
railroads in support of the 120% rate and in support of the 
assailed rates which were even higher than 120. And the 
Commission rejected that cost study, the only evi- 

188 dence offered in support of the higher rates, in the 
following language: 

“The defendant also refers to a cost study, which is of 
record in the title case. This cost study purports to show 
that the cost of transporting Florida strawberries is almost 
equal to the revenues derived therefrom under the rates in 
effect prior to March 3, 1933. After analyzing this study 
at considerable detail, the division found that it could not 
be accepted as supporting the rates assailed, because it was 
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defective in several important respects and reflected nu¬ 
merous questionable assumptions.” 

And then they say, Your Honor: 

“We have carefully examined this study, and conclude 
that it cannot be accepted as supporting the rates prescribed 
by the division”— 

which were the 120% rates, the very thing it afterwards re¬ 
ferred to in this little statement. 

And summarizing this report, Your Honor, 1 say this: 
there is no question, I think the parts I have read from 
alone indicate that, but I recommend the entire section 
w’hich refers to express rates. There is no question from 
their discussion on the subject of express rates but that the 
120% rates were higher than the rates from all other com¬ 
parable sections, that there was no transportation element 
which justified higher rates; that the only evidence intro¬ 
duced by the carriers in support of it was rejected, and 
every statement in that report is made to show why 
189 the rates must be reduced to 105%. And there is not 
a statement of any kind, there is not a remote infer¬ 
ence that can be drawn from the body of their discussion of 
express rates, which in any way indicates by indirection or 
otherwise that rates were reasonable prior to March 3, or 
up to March 3, on the 120% basis; and after all, Your 
Honor, there could be nothing of that kind because the evi¬ 
dence upon which this report was made was all closed two 
years beforehand, and there is nothing there that can show 
any for instance change of circumstances or conditions as 
of March 3, 1933. 

And then, to show the attitude of the Commission, itself, 
in subsequent cases, toward this very report, I should like 
to read excerpts from some of its reports which have been 
admitted into evidence. Of course the report in question 
here was decided November 7. 

The Court: Before you read that, what bearing have 
subsequent reports on this case? 

Mr. Vom Baur: Simply as the Commission’s inter¬ 
pretation of what they found in this report, and I am going 
to show you that they say here that “we found in this re¬ 
port that rates in excess of 105% were unreasonable.” I 
will be very brief, Your Honor. I shall not take up the time. 

The Court: Very well. 
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Mr. Vom Baur: This is from plaintiff’s exhibit 6, in 
a related case decided May 14, 1934. They say, in 

190 the first report of this case, 190 I. C. C.: 

“Division 5 found among other things that the 
rates on fresh strawberries in carloads ill express service 
from all points in Florida to various points were unreason¬ 
able to the extent that they exceeded 120% of the actual or 
constructive first-class rates from or to the same points.” 

Then they say in the second report, which is the one we 
are talking about, 197 I. C. C. 85: 

“We found among other things that the line-haul rates 
on fresh strawberries in carloads in express service from 
points in Florida to various destinations w T ere, and for the 
future would be, unreasonable to the extent that they ex¬ 
ceed or might exceed 105% of the actual or constructive 
first-class rates from and to the same points, carload mini¬ 
mum 17,000 lbs. We also found that the charges for stand¬ 
ard refrigeration of fresh strawberries in carloads in ex¬ 
press service running to the above points were and for the 
future would be unreasonable to the extent that they ex¬ 
ceeded or might exceed 85% of the then existing charges 
from and to the same points.” 

Well, to save time, Your Honor, they said exactly the 
same thing—I intended to read it, but I will not, if you 
prefer—in plaintiffs’ exhibit 7 and plaintiffs’ exhibit 8, 
two decisions in proceedings related to this very one. 

And not only that, but when the Railway Express case 
went’ before the statutorv court and was dismissed on the 
merits, on the ground that there was substantial 

191 evidence in this record here to support the reduction 
to 105% of the first-class freight rates, the evidence 

which w r as referred to by the counsel for the Commission 
and which was accepted by the Court as supporting that 
reduction to 105% was the evidence in this record which 
referred to conditions in 1931, 1930, and the month of De¬ 
cember 1929. So I sav as a result of all that that there can 

* 

be no question but that the Commission substantially found 
both technically and from a standpoint of substance that 
for the period in question anything in excess of 105% is 
unreasonable. 

And now I will pass to this statement in finding No. 2, to 
the effect that up to March 3, 1933, the rates were reason- 
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able up to 120%. First of all I think I had best reiterate 
what the Supreme Court has said in Florida v. The United 
States, in Southern Pacific Co. v. The United States, Beau¬ 
mont, Sour Lake & Western Railway v. The United States, 
and in C- M. & St. P. R. R. v. The United States, or, rather, 
the United States v. C. M. & St. P. R. R., all of which I 
intend to cite in mv brief. Thev sav in all those cases that 

V • * 

where the Commission has made a statement to the effect 
that certain rates are unreasonable, but that where there is 
nothing in the report to back it up with; in other words, 
“no particular statements of fact,” to use Justice Car- 
dozo’s language, that that portion of their ultimate finding 
is a mere conclusion, illegal, void, and of no effect. 

And there I might just as well read very briefly, if 

192 Your Honor will indulge me for a moment, a brief 
portion of Justice Cardozo’s opinion in the Supreme 

Court in that case, which indicates that really this point 
which I have just made is actually so. That was a case 
where the Commission made a finding that certain proposed 
rates would be unreasonable, and I will read you the exact 
finding, which is very similar to the one here: 

“We find that the proposed rates would be unreasonable 
and in violation of sections 1, paragraph 5, and 15-a, para¬ 
graph 2, of the act.” 

And then Justice Cardozo said: 

“The statement in the second of these paragraphs”— 
which referred to the one that I read, and which was the 
preceding one— 

—“that the rates proposed would be unreasonable, must 
be read in the light of the report as a whole.” 

And then appears as a conclusion: 

“Insufficient as a finding unless supported by facts more 
particularly stated.” 

Compare Florida v. United States, Southern Pacific v. 
United States. 

And that, Your Honor, is exactly what we have here. 
There is this statement in their report to the effect that up 
to March 3 the rates were reasonable up to 120%, but that 
statement is in absolute contradiction of everything else in 
their report. It has no support -whatsoever in any par¬ 
ticular statements of fact. It has no evidence to 

193 support it. I will get into that in a moment, and 
in balancing that against this plain finding of the 
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Commission’s and the entire remainder of their order to 
the effect that rates in excess of 105% were unreasonable, 
I say to you that that conclusion is void in this Court and 
must be given no effect. 

Thus, that statement to the effect that rates were reason¬ 
able up to 120% prior to March 3, 1933, is first of all in 
complete contradiction of everything else in the report. In 
the second place, it has no support whatsoever in any 
language or even a remote inference from the body of the 
report itself, and the reason is that while the Commission 
was writing the body of that report I venture to say they 
did not have in mind that it was going to end up the way 
it did, because they w r ere directed to the outrageous unrea¬ 
sonableness of the 120% rate, so everything they said in 
that report was directed to the proposition of declaring 
them unreasonable and stating that anything in excess of 
105% was unreasonable here; and in the third place, Your 
Honor, I am going to say to you that that statement to the 
effect that the rates were reasonable on the 120% basis 
prior to March 3 is without any support in the evidence, and 
Mr. Ross, my friend, here, is going to admit it, and I will 
tell you why he is going to admit it. In the first place, Mr. 
Thomas in the statutory court as I have previously told you 
admitted the same thing. In the second place, the reason 
Mr. Ross admits there is no evidence in this record 
194 which supports the reasonableness of rates on the 
120% basis prior to March 3 is this: in the first place, 
this was closed almost two years before March 3, 1933, and 
there would be nothing which would indicate the conditions 
as of March 3, 1933, and in the second place, the only 
evidence in this record which was introduced to support 
the validity of the 120% rates and the higher rates which 
were assailed was the cost study introduced by the rail¬ 
roads, which the Commission expressly rejected in the por¬ 
tion of their report which I have just read to you, where 
they said, “The division examined that cost study, and they 
rejected it as not worth of support for the assailed rates.” 
“We have examined it, and we say it cannot be accepted in 
support of the rates prescribed by the division, nor of the 
120% rates.” So the only evidence in this record which 
was introduced in support of the higher rates, as against 
the evidence of all the shippers showing why they should 
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be reduced, was this cost study, and that was expressly re¬ 
jected by the Commission itself. 

So I say to you again, sir, I realize it is a strong charge 
to make, but if there is any question about it an examina¬ 
tion of facts will show it: there is nothing in this record 
which supports in any respect the validity of rates on the 
120% basis for any portion of the period in which this 
record was taken, and certainly none for any period there¬ 
after. 

Now, Your Honor, I will endeavor to sum up the 

195 reasons why we say the Commission is under a plain 
ministerial duty to make an order for the payment of 

money. 

In the first place, I do not think there is any question— 
I am sure there is no question but that reparation has been 
awarded here, and the Commission in that finding No. 7 of 
its report of November 7,1933, says that the shippers have 
been damaged and that they are entitled to reparation in 
the amounts which represent the differences between what 
they paid and the rates which are found herein. I mean 
the rates which are found herein. 

In the second place, section 16, paragraph 1 of the Inter¬ 
state Commerce Act w’hich I read to Your Honor states 
that where the Commission has made a finding that the 
shippers are damaged they must make an order for the pay¬ 
ment of the moneys involved, and that is the thing which 
the Commission has not done and will not do unless com¬ 
pelled to by this Court. They have given us the moneys— 
they have made an order for the payment of the moneys 
which represent the differences between what we paid and 
what would have been paid on the 120% basis, and thus 
those amounts are not in question. We are not seeking to 
upset that order, or anything of the kind. We say that 
the Commission is under a ministerial duty to make an or¬ 
der for the payment of the moneys which represent the dif¬ 
ferences between what would have been paid on the 105% 
basis and what would have been paid on the 120% basis; so 
we have here no question that this report of March 

196 11 awarded payment of the amounts which repre¬ 
sent the difference between the 105% and what w*e 

actually paid, and I have also shown Your Honor that there 
is no question but that in this report of the Commission 
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they did find as a fact, and that that finding is a legal find¬ 
ing—by that, I mean that it would be given effect in a court 
of law as distinguished from a commission—that rates in 
excess of 105% were unreasonable throughout the entire 
period, and therefore that the Commission is under a min¬ 
isterial duty to order the payment to us of the sums which 
represent the difference between 105% and the 120%. 

The Commission, on the other hand, in its report and 
order of March 11, 1938, which was an order for the pay¬ 
ment of money, ordered the payment of the moneys which 
represented the differences between what we paid and those 
charges accrued on the basis of the rates found reasonable 
in the original report, and that was the one of division 5, 
which found the 120% a reasonable rate. 

In other words, this order for the payment of money sim¬ 
ply does not on its face purport to conform to the require¬ 
ment of finding No. 7 in the report of the full Commission, 
which says that we are to be paid the amounts which rep¬ 
resent the difference between what we did pay and the 
amounts which would have accrued at the rates found rea¬ 
sonable herein. That was the report on reargument which 
referred to the 105% rates. It was not the original report, 
which found 120% reasonable. 

197 So on the very face of this report here of March 
11 they have only given us the amounts which we 
would have been entitled to under the original report, the 
report of division 5, instead of what we are entitled to 
under the report on reargument, which is the thing which 
controls, and I do not think there is any question about 
that; and while I do not want to characterize the Commis¬ 
sion, sir, I frankly think they did that to avoid the embar¬ 
rassment which they would get into because of contentions 
which were made, when you get into the subject of this re¬ 
port on re-argument. 

And in so far as the law on this is concerned, there is 
one case -which is very close to the present case, and that is 
a case in 289 U. S. at page 385. It is entitled I. C. C. v. The 
United States, ex rel Campbell. That was a discrimination 
case. In other words, one shipper was paying $15 less 
than a shipper on another track was paying. It was a 
mandamus case, and the contention of the petitioners was 
that the Commission had found that the petitioners were 
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damaged, but that it had refused to order the moneys which 
represented a $15 difference. The Court of Appeals in the 
District of Columbia granted the writ of mandamus. The 
Supreme Court reversed and dismissed the petition, be¬ 
cause, they said, “In this case, the Commission did not find 
that petitioners were damaged and were entitled to repara¬ 
tion.” And they say also wrote an opinion, by Justice 
Cardozo, and he said further in that opinion that if 

198 the Commission had found that the shippers were 
damaged, but had declined to order payment of the 

money, mandamus would have been available to compel it 
to its duty—“hold it to its duty,” I think that is the lan¬ 
guage. 

I shall not go into that case any further, Your Honor, but 
I should like to submit a brief in which I discuss that case 
among other things. 

The Court: Very well. 

Mr. vom Baur: In other words, the precise point which 
is present in this case was not present in that case, and 
Justice Cardozo said, if that condition were present, to- 
wit, a finding by the Commission that the petitioner had 
been damaged, they would have granted the writ of man¬ 
damus and not reversed the Court of Appeals. 

And may I say, sir, while I am on that, that the reason 
the Court of Appeals granted the writ was because it held 
that the Commission had found that the shippers were 
damaged, and it was on the basis of that that they granted 
the writ, and they apparently misinterpreted the Commis¬ 
sion’s order and report, while in this case I do not think 
there is any possible misinterpretation of the Commission’s 
report; they have found here that we are damaged and 
that we are entitled to be repaid these sums in question. 

In the Commission’s report and order of March 11, 1933, 
they also refused to order the payment of the moneys 

199 which represented the difference between 120% and 
105% after March 3, 1933, and I am now going to 

address myself to the proposition, Your Honor, that there 
are some additional reasons why the Commission is under 
a duty to order the payment of that money; in other words, 
for the period from March 3, 1933, to December 28, 1933, 
irrespective of the arguments I have already made; and 
1 make these arguments just to throw into bolder contrast 
the ones which I have already made. 
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In the first place, in their report on March 11, 1938, 
which accompanied the order for the payment of money, 
they said that “We are ordering the payment of money 
which represents the difference between wliat you did pay 
and what you would have paid on the basis of the rates 
found reasonable in the original report instead of the re¬ 
port on re-argument,” and I have pointed out to you what 
a discrepancy on the part of the Commission’s action that 
was, but it had the neat effect of taking the period after 
March 3, 1933 out of the question so far as reparation was 
concerned, because division 5’s report, the original report 
in 190 I. C. C. 520, was made prior to March 3, and the 
rates in effect after March 3 were on the 120% basis, so 
under that assumption there is no basis of any kind for 
getting reparation on the 105% basis after March 3, 1933. 

There is not much else to say on that subject except to 
say that if you take finding No. 2 of the Commission’s re¬ 
port, on its very face there is no question but what 
200 they, without trying to dislodge the inconsistency I 
have described, found that after March 3, 1933, the 
rates were certainly unreasonable to the extent they ex¬ 
ceeded 105%. And just so that there isn’t any question 
about that, I should like to read from plaintiffs ’ exhibit 10, 
where they referred to the particular report; and here they 
are, on re-argument to the Commission, in 197 I. C. C. 85, 
decided November 7, 1933, affirming the finding of division 
5 with respect to shipments from points in Florida, prior 
to March 3, 1933, and finding that such rates thereafter 
were and for the future would be unreasonable to the ex¬ 
tent that they exceed 105% of the first-class freight rates. 
And I may also add that counsel for the Commission has 
taken that same position, and the point I am trying to make 
is that these are additional reasons why, in respect to the 
period after March 3, 1933, the order for the payment of 
the money in question should be issued. 

And I shall now devote myself to the question of inter¬ 
est, and I shall try to be very brief. In the Commission’s 
report they gave two reasons as to why interest should not 
be paid. In referring to shipments made prior to March 
3, 1933, they state on sheet 7 of their report, the latter 
work, referring to these shipments however among those 
covered by the Commission’s finding and order of Novem- 
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ber 7, 1933, which complainants herein sought to have set 
aside in George Allison & Co. versus United States, supra, 
as section 9 of the act provides for an election of methods 
of procedure in the prosecution of claims of the character 
considered herein, but defendants contend that by 

201 complainant’s abandonment of the proceeding be¬ 
fore the Commission and their unsuccessful attempt 

to pursue their remedy in court the defendants herein were 
subjected to unnecessary and expensive litigation, and that 
it is unfair to permit the plaintiffs to collect interest in the 
period during which they were parties to such litigation. 
The record shows the filing of the suit on November 5,1934, 
was the first intimation that plaintiffs were delaying the 
consummation of the proceedings before the Commission 
within a reasonable time. Defendants will not be required 
to pay interest on the reparation herein awarded during 
the period November 5, 1934, to July 23, 1936, both inclu¬ 
sive. ’ ’ 

In other words, they give two reasons, Your Honor. 
They say first of all that the defendants were subjected to 
unnecessary and expensive litigation, and that it is unfair 
to permit complainants to collect interest during the pe¬ 
riod during which they were parties to such litigation; and 
I will say here that is not a flat statement, as a general 
statement of the contention of the railroads, but in reading 
this the impression is I think obvious that that reason is 
adopted by the Commission as w r ell. 

Now, the plain fact is that the railroads were not defen¬ 
dants in that suit, or any of the shippers’ litigation; they 
were not parties to it; they were not concerned with it in 
any respect; and that fact is admitted in the pleadings in 
this case; so when they say that, they are stating some¬ 
thing which is pure fiction. 

Their second statement, to the effect that the filing 

202 of the suit on November 5, 1934, was the first indi¬ 
cation that complainants were delaying consumma¬ 
tion of the proceedings before the Commission within a 
reasonable time, is along the same line that I argued to 
Your Honor before; simply that they say “Since you went 
into court and tried to set our order aside, even though w T e 
admitted on the trial of the case that there was no evidence 
to support the course we were taking, nevertheless the de- 
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fendants will not be required to pay interest on the repara¬ 
tion which we awarded, while you were in court trying to 
set our order aside.’’ 

And I am going to submit cases to Your Honor which 
will I think demonstrate without question that the Com¬ 
mission has no discretion to withhold the payment of in¬ 
terest on excess charges which have been exacted from 
shippers. I won’t go into the argument on the law now, 
but I do not think there is any question about that, and I 
will cite cases in my brief on that point. 

That is the petitioner’s case, Your Honor, and in con¬ 
clusion I would like to say one or two things which will I 
think be in fact brief. I think I have made it plain to you 
as to just what the Commission did in this report on No¬ 
vember 7, 1933, and what the real rights of the shippers 
are. We have already pursued one remedy, by this suit 
under the Urgent Deficiencies Act, which was dismissed for 
want of jurisdiction. There is no other remedy available, 
Your Honor, in law or equity, but this mandamus suit to 
require the Commission to issue the order for the 
203 payment of money which the statute speaks of. 

If the Commission cannot be commanded to issue 
that order for the payment of money in this case there will 
be no restriction or restraint of any kind upon its power 
to arbitrarily refuse an order of payment of money to ship¬ 
pers even where they have found themselves the shippers 
were entitled to be paid that money, and they can with¬ 
hold that money arbitrarily and make their power in sub¬ 
stance a tyrranical power. I realize that is strong lan¬ 
guage, sir, but I say it advisedly, because I have lived three 
years with this case. 

There were some shippers, as the Commission itself 
states in the body of its report, and which I will point out 
in my brief, who were forced out of business by these high 
rates, and there have been other shippers who have been 
forced out of business because the amount of the repara¬ 
tion returning was so small. In other words, if the ship¬ 
pers cannot obtain justice, which I think is clearly due 
them, in this case, sir, they can obtain it nowhere, we have 
exhausted every other remedy, and, as the Court of Ap¬ 
peals of the District of Columbia pointed out in the Camp¬ 
bell case, there is no other remedy in this type of proceed¬ 
ing except mandamus. 
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The Supreme Court in the case of Morgan versus The 
United States had some comment to make upon the subject 
of administrative agencies. They said there that if the 
administrative agencies are to be accorded respect 
204 in our society they must act in accordance with the 
cherished judicial traditions embodying the prin¬ 
ciples of fair play. 

And, in conclusion, the last thing I want to say, Your 
Honor, in this case, is this: The relief which we ask for 
here is due us under every technical principle of law and 
every equitable consideration, and it is also due us under 
the mere principles of fair play which were described in the 
Morgan case. I do not think there is any question about 
that, and I dare say that Mr. Ross’s arguments will not be 
devoted to the merits of this case, because I do not think 
it can be. I think he will probably try to show Your Honor 
that there is some reason why mandamus is not a proper 
remedy, but I say to Your Honor that we are entitled under 
every technical principle of law, every equitable considera¬ 
tion, every principle of fair play, to a writ of mandamus, 
or similar appropriate relief, by this Court, which will 
command the Commission to enter an order or orders which 
will give us the money which I have described. 


205 Argument on Behalf of Respondent. 

Mr. Ross: If the Court please, I had not intended to say 
much about the merits of the case; that is, the question of 
■whether there is evidence, and so forth, to support the 
order, because w r e feel so confident the case has to be de¬ 
cided upon other grounds; but in the prior litigation 
wherein these shippers sought by a different process to try 
to accomplish what they are trying to accomplish here, that 
is, the payment of greater damages, the Commission there 
found it unnecessary to defend the case on the merits, and 
the court decided that it had no jurisdiction, could not di¬ 
rect a reparation order; and apparently our failure to de¬ 
fend on the merits there, although it has been successful, 
has been made somewhat the basis of assertions that we 
admit that this w T as an erroneous conclusion. I want to 
make it plain that we do not admit anything of the kind, 
if Your Honor please; and here is in substance what hap¬ 
pened. 
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The shippers, as they usually do if they are dissatisfied 
with rates, they file a complaint with the Commission say¬ 
ing that the rates are unreasonable. They usually ask two 
things—that the reasonable rate be prescribed for the fu¬ 
ture, and that the Commission in accordance with authority 
given under the act, make an award of damages covering 
the shipments which they have been forced to make under 
what they allege to be unreasonable rates. The Commis¬ 
sion had those two things before it in this case, the ques¬ 
tion, what would be a proper rate to apply, for fu- 

206 ture application, and what damages had the shippers 
suffered in respect to any rates that might have been 

unreasonable and unfair in the past. 

I am not going into any details of the evidence, but I do 
want to point out that prior to December 1929 there wasn’t 
any express service for strawberries. There had been 
some complaints to the Commission and it had been in¬ 
sisted that the carriers inaugurate some better express 
service, and the Commission had several investigations; 
it never entered any order, but it indicated that better and 
faster service to the northern markets was desirable; and 
I think, to carry out the spirit of the Commission’s find¬ 
ings, the railroads did establish express service in Decem¬ 
ber 1929 under the rates which were in dispute here, and 
the record, sir, shows that when that service was inaugu¬ 
rated, the shipments of strawberries increased year by 
year, during the period involved, prior to the time the Com¬ 
mission decided this case. 

It shows the acreage planted in strawberries in Florida 
increased very rapidly. It also shows that the railroads—I 
think that is a commonly known fact—have greatly im¬ 
proved their freight schedules so that there is not nearly 
so much difference now as there used to be between an ex¬ 
press service on a commodity and the freight service, in 
point of time. 

Now, those are some of the things that I have no doubt 
made the Commission feel that the strawberry traffic 

207 had reached a point where a lower basis of rates 
was justified for future application, but that the 

rates having been inaugurated in December 1929 under 
what might be termed more or less an experimental sched¬ 
ule, and the traffic having developed largely, rapidly, pur- 
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suant to that service, and the shippers being prosperous 
and having shipped many cars, that it might be unfair to 
say, “The carriers shall rebate and refund for past ship¬ 
ments to the same extent that the Commission felt the 
rates ought to come down for the future.” 

There has been a good deal said, which I take it was in¬ 
tended to give the impression that there is some inconsis¬ 
tency between the Commission’s reports. I do not think 
there is anything of that kind at all. The division found 
that rates both for the past and for the future were unrea¬ 
sonable to the extent that they exceeded 120% of the first- 
class freight rate, and they ordered the new rates to go into 
effect, and they did go into effect promptly, in March 1933. 

Now, as soon as the entire Commission got the case, on 
the same record, within a few months, it considered it, and 
it differed with division 2 with respect to future rates, but 
it did not differ with the division with respect to the past 
rates. It found identically what the division found—that 
rates prior to March 1933, the time the new schedule had 
gone into effect, they found that they were unreasonable, 
just as division 5 had, to the extent that they exceeded 
120%, and had ordered reparation to that basis; so I do 
not think that there is any inconsistency there. 

208 While I am at this point it might be well to say, 
counsel has argued that at least when the full Com¬ 
mission found that rates wrere unreasonable to the extent 
that they exceeded 10.5% it should have applied that rate 
back to March 1933 so as to give shippers the benefit of 
reparation during that period between the division’s re¬ 
port and the Commission’s report, but as I have pointed 
out, in the brief which I have ready to hand up to the Court, 
covering mainly the questions of law, the Supreme Court 
has held that where the Commission takes a report, orders 
a rate into effect, the Commission cannot later award rep¬ 
aration against the railroads for having complied with 
that order. 

In other words, they were simply following the order of 
the Commission during that period, and Arizona Grocery 
Co. case which I refer to in this little brief I have prepared 
here is that case, so that the full Commission could not 
properly under that decision have awarded reparation 
under that period. 
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Now, if Your Honor please, I have prepared a little trial 
brief covering primarily the questions of law, and I have 
an appendix which perhaps should have been attached to 
the brief, quoting the statutes, which I want to discuss 
very briefly, and I would like to hand that up to the Court. 

If the Court please, I think it is necessary to discuss the 
nature of a reparation claim just a little bit, to thoroughly 
present our idea, which is involved in a number of decisions 
as to just what the Commission does, what its func- 

209 tion is when it passes on a reparation claim. One 
of the primary purposes of the Interstate Commerce 

Act, after providing that rates shall be reasonable, was to 
provide a quick, inexpensive remedy for a shipper who had 
been damaged through the exaction of an unreasonable 
rate, to be paid for it -without having some sort of proceed¬ 
ing in court. 

The shipper prior to the Interstate Commerce Act had 
no satisfactory remedy for the exaction of unreasonable 
rates. Now, Your Honor, if you will please, if you care to 
follow me on all these little excerpts from the statutes, sec¬ 
tion 1 there is simply the portion of the act which declares 
that rates shall be just and reasonable, and declares unlaw¬ 
ful and forbids every unreasonable rate. 

Section 8 is a section which created civil liability against 
a common carrier in favor of any person who is injured 
by a violation of the act. It says in case any common car¬ 
rier subject to the provisions of the act, and so on, fails to 
do anything that it is required to do under the act, or does 
anything that is made unlawful, it shall be liable to such 
shipper, to such person, in damages. The effect of section 
8 was to create something which did not exist before—a 
civil liability against a common carrier for damages aris¬ 
ing out of the violation of the Interstate Commerce Act. 

Section 9 is the part that provides his remedy in coming 
to the Commission. I think it would be obvious to 

210 the Court that an action or a proceeding to recover 
damages for violation of a civil liability is ordi¬ 
narily a judicial one, ordinarily it requires a trial by jury, 
and Congress in order to avoid doing anything that was 
unconstitutional did not attempt to give the Commission 
the power to make a final judgment in such a case, but it 
offered to a shipper a choice of two things: it says he may 
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cither make complaint to the Commission, as hereinafter 
provided, or he may bring suit in his or their own behalf 
for recovery of the damages for which such common car¬ 
rier may be liable under the provisions of this act, in any 
District Court of the United States of competent juris¬ 
diction, but such person or persons shall not have the right 
to pursue both of said remedies, and must in each case elect 
which of the two methods of procedure herein provided for 
he or they will adopt. 

Now, the shipper has to choose. He does not have to 
come to the Commission. If he chooses to come to the 
Commission and ask damages, he does so as a volunteer, 
and he takes the consequence which the law provides for, 
having made that choice. 

Section 13-1 is a simple provision which authorizes the 
complaint to be made to the Commission by any one who 
says he has suffered damages. 

Section 14-1, I call Your Honor’s attention to the lan¬ 
guage, that whenever an investigation shall be made by the 
Commission, it shall be its duty to make a report in writing 
in respect thereto, which shall state the conclusions 
211 of the Commission together with its decision, order, 
or requirements in the premises, and in case dam¬ 
ages are awarded, such report shall include the finding of 
fact on which the award is made. The Commission does 
not even have to include the findings of fact unless it makes 
an award of damages. 

Section 16 provides that if after a hearing on complaint 
the Commission shall determine that any party is entitled 
to an award of damages the Commission shall make an 
order directing the carrier to pay to the complainant the 
sum to which he is entitled on or before a date named. 

The Court: You have no question that the Court would 
have the power to enforce that by mandamus, do you ? You 
would have no question but that the Court would have the 
power to enforce that by mandamus, would you? 

Mr. Ross: “Shall make an order”? No, sir, if all the 
prime conditions have been met. 

The Court: That is what I mean—if they found that he 
was entitled to an award of damages, and the Commission 
refused to make an order of reparation, the Court could 
compel the Commission to make that order? 
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Mr. Ross: Why, I think so, if the Commission has done 
everything that entitles the party to an award but just 
won’t make the award, yes, sir; I think so, clearly. 

Section 16 provides that if the carriers does not comply 
with an order for the payment of money within the 

212 time limited, that person may file a suit in the Cir¬ 
cuit Court of the United States, or in a state court, 

a suit upon the Commission’s award that is, and provides 
that such suit shall proceed in all respects like other civil 
suits for damages, except on the trial of such suit the find¬ 
ings and order of the Commission shall be prima facie evi¬ 
dence of the facts therein stated. 

The Court: Now, the Circuit Court there—the old Cir¬ 
cuit Court, was it not? 

Mr. Ross: Yes, sir; that is correct. 

The Court: In other words, the jurisdiction is now in 
the District Court? 

Mr. Ross: Yes, sir; that is correct. 

Now, I want to point out again, going back to section 9, 
that under the decision of the courts, a person has his 
choice either to go to the Commission or to go to the court. 
He has his choice in this wav: It is true the Supreme 
Court has said that where an administrative question is in¬ 
volved; that is, a question of whether the rate is discrimi¬ 
natory or the practice is discriminatory or whether the rate 
is reasonable or not, is an administrative question which 
only the Commission can pass upon; the court cannot pass 
upon it initially. 

They have said that in spite of what section 9 says here, 
a person cannot go into court and seek damages where the 
decision of the administrative question is involved, with¬ 
out having first gone to the Commission and had 

213 that administrative question determined, but having 
done that they then may come into court and ask for 

damages. 

The choice that comes in is where a person asks the Com¬ 
mission not only to make the administrative decision but 
asks it in addition to determine an award of damages. 
Having done that he has made his election. The courts 
have held that in view of this election of damage it is not 
competent for any other court to take the record before the 
Commission and give him another day in court on the ques¬ 
tion of what his damages ought to be. 
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I would like to call the Court’s attention first to the 
Standard Oil case, which we think is decisive of the propo¬ 
sition on several grounds. This is 283 U. S. 235. This was 
a case where the Standard Oil Co. had shipped about 2,500 
carloads of petroleum, and before the Commission their 
contention was that the wrong tariff had been applied, that 
they had paid the wrong rate. The question of what was 
the proper tariff, the Commission considered and so did the 
court. It was a very complicated and more or less techni¬ 
cal tariff proposition, so much so that the Court said it con¬ 
stituted an administrative question w r hich the Commission 
had to pass upon. 

This shipper was asking reparation before the Commis¬ 
sion. He failed to get it, and he brought a suit to enjoin, 
a suit to set aside, to annul the order, and asked in addi¬ 
tion I believe that the Commission be directed to grant the 
prayer of the petition. Now that is in substance 
214 what was done here: they ask the Court to force the 
Commission to grant the relief which they asked in 
their complaint to the Commission. 

The court in this injunction suit decided the matter 
really upon three grounds which are set out under num¬ 
bered paragraphs. The court said, “First of all this is a 
negative order which we have no jurisdiction to set aside,” 
and it referred to a line of decisions beginning with the 
Procter & Gamble case and coming on dowm through a 
number of cases there in which the court had declared that 
under its jurisdiction to set aside and enjoin orders of the 
Commission it has no power to enjoin what is merely a 
negative order. 

The reason for that that has usually been assigned is 
that if the Commission declines to grant some relief vrhere 
an administrative question is involved and the court should 
attempt to set aside its order, that would be ineffective un¬ 
less the court went ahead and made its own determination 
of what the relief ought to be, and the court says that would 
put the court in the position of exercising an administra¬ 
tive power, which it cannot do. So that the court here said: 

“It is obvious that this language was not intended to 
apply to purely negative orders. A negative order which 
denies relief without more compels nothing requiring en¬ 
forcement and contemplates no action susceptible of being 
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stayed by an injunction or effected by a decree setting 
aside, annulling, or suspending the order.” 

215 I intend to show that this is applicable to a man¬ 
damus proceeding as well, if Your Honor please, 

although this was a suit to enjoin. 

Second, the court says: 

“The case before the Commission did not as contended 
involve merely the construction of written words employed 
in a tariff, a simple question of law, but required consid¬ 
eration of matters of fact and the application of expert 
knowledge for the ascertainment of the technical meaning 
of the words and a correct and a correct appreciation of a 
variety of incidents affecting their use.” 

And the court went on to hold that in that situation a 
question for the Commission was presented which had to 
be first decided by the Commission, and that if there was 
evidence to support a decision on such a proposition the 
court could not upset the Commission’s order, and said, 
there being nothing to suggest that the Commission acted 
arbitrarily and without evidence to support it, its order 
stood. 

Now here is really the important part of the decision as 
applied to this case. Third, the court says: 

“But putting the foregoing grounds entirely aside”— 
that is, assuming that the order was arbitrary, assuming 
it was made without evidence, and outside of the negative- 
order proposition, they say, putting those grounds aside— 
—“and assuming the correctness of appellant’s 

216 contentions to the contrary, nevertheless, having re¬ 
gard to the remedy invoked and the relief sought by 

the petition we think the District Court was without juris¬ 
diction. Section 9 of the Interstate Commerce Act pro¬ 
vides that a claim for damages against a common carrier 
may be brought before the Commission by complaint or by 
an action in the Federal District Court of competent juris¬ 
diction, but that the claimant or claimants who may have 
the right to pursue both of said remedies must in each case 
elect which one of the two methods of procedure herein 
provided for he or they will adopt. Having elected to pro¬ 
ceed and having proceeded to a determination before the 
Commission the appellant was by force of this provision 
precluded from seeking reparation upon the same claims 
by the alternative method of procedure. 
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It is true that appellant sought to enjoin and set aside 
the order of the Commission, but only as a preliminary 
step toward attaining by a decision on the merits of the 
claims the same relief it failed to secure from the Commis- 
sion. ,, 

The Court: What is the title of that case ? 

Mr. Ross: This is Standard Oil Co. against the Inter¬ 
state Commerce Commission, 283 U. S. 235. 

“This is made clear by the prayer of the petition above 
quoted, namely, that the Commission be directed by 

217 the court to grant the prayer of the complaints, find¬ 
ing that the petitioner has been injured to the extent 

set forth, and order a further hearing if necessary to de¬ 
termine the amount to be paid by way of reparation. 

“It is of no importance that the adjudication sought is 
to take the form of a direction to the Commission to grant 
the prayer of the complaint filed before that body instead 
of a plenary judgment to the same end, for the prayer in 
that form is nothing less than an attempt to avoid the stat¬ 
ute by indirection/’ 

Some of the language I have read there is set out in the 
case. That decision we think is clear on this question of 
election of remedies, that outside of the question of 
whether there is any evidence there, outside of the question 
of negative order, the court has definitely held here that 
where a party chooses to come to the Commission and ask 
damages, the awarding of damages being a discretionary 
matter, and he having made his choice, he then cannot have 
some court sit upon the trial of the same thing and make an 
award of damages or make a decision on the question as to 
what the damages ought to be in view of the procedure. 
That is to say, having gone to the Commission, he is bound 
by the award. 

Counsel has called attention to the Campbell case in the 
289 U. S. 385. This was a case, if Your Honor please, 
where a lumber shipper located on a small indepen- 

218 dent branch line in West Virginia was shipping 
lumber, and the rates for an entire group which in¬ 
cluded his locality were uniform; that is, regardless of the 
distance, a uniform rate on lumber was applied through¬ 
out this group territory except as to this plant. For some 
reason he was charged $15 more per car, and he could not 
get the carriers to give him the group rate. 
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He brought a proceeding before the Commission alleg¬ 
ing discrimination and asking damages. The Commission 
found that there was discrimination and ordered the car¬ 
riers to accord him the same rate that was accorded in the 
group, but it denied reparation and simply said, “The rec¬ 
ord does not support an award of reparation. ’ ’ It just 
declined to give him the damages. 

Now that shipper felt he had been damaged $15 a car on 
each car of the lumber that he had shipped. He brought 
a mandamus proceeding, and I have forgotten what the Dis¬ 
trict Court here did, but the Circuit Court of Appeals 
agreed with it. They felt that the Commission had in fact 
found damages to the extent of $15 per car, but had just 
simply failed to award, and the case went up to the Su¬ 
preme Court, and the court held—and I have some quota¬ 
tions on page—I do not believe I have set them out in 
that. I have referred to the case but I have not set out the 
quotation, if Your Honor please. 

The Court: What is the citation of the case? 

Mr. Ross: It is I. C. C. versus U. S., on relation of 
Campbell. 

219 Mr. vom Baur: I have almost the entire case 
copied here. I thought you would like to have it. 

Mr. Ross: I have the decision here. I was going to read 
it. 

Mr. vom Baur: Oh, excuse me. 

Mr. Ross: On page 9 the court had this to say, refer¬ 
ring to the section of the act that I have been discussing: 
section 8. 

“Upon the hearing of the complaint the Commission is 
empowered to ascertain the damages and award them. 
(Section 16-1.) The respondent by its complaint to the 
commission invoked this dual jurisdiction—the adminis¬ 
trative jurisdiction to prescribe a rule for the future, and 
the judicial or quasi-judicial jurisdiction to give repara¬ 
tion for the past. In dismissing such a complaint the Com¬ 
mission speaks with finality. Its orders purely negative 
in form and substance are not subject to review by this 
court or any other.” Citing the Standard Oil case which 
I have referred to and the Procter & Gamble case. 

“Damages for discrimination denied by the Commission 
are not recoverable somewhere else.” 
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Then, if Your Honor please, the counsel did there ex¬ 
actly what they are attempting to do here—to show that 
the Commission, to spell out of the Commission’s report 
some finding of damage, that they did find the dam- 

220 age but just refused to award it; and the court takes 
up the question of damages and shows what a deli¬ 
cate matter of judgment and discretion is involved in de¬ 
termining damages, and finds that the Commission did not 
find damage, it did not find any damage in the case, and 
was not bound to award it, and then it has this significant 
language, at the end of the opinion: 

‘ ‘ The result however would be the same if we were to as¬ 
sume for purposes of argument that there was error of 
law in the refusal to find the ultimate fact of damage as an 
inference from the evidentiary facts set out in the deci¬ 
sion.” 

Now that is what counsel is arguing here, as I under¬ 
stand it—that taking the evidenciarv facts in the report it 
was necessary to reach under its decision from what they 
say, the court says the result would be the same. 

The Court: Do you mean to cite that case in your brief ? 

Mr. Ross: Yes, sir; that is referred to in the brief. 

The Court: I do not see it in the list of cases. 

Mr. Ross: I am sorry, Your Honor, I have not. I 
thought I had done that. I thought I had referred to it; 
but it is 289 U. S. 385. The court says: 

“The result would be the same if we were to assume that 
there was error of law in the refusal to find the ultimate 
fact of damage. # # • The respondent even then is faced 
with the difficulty that the Commission did not think 

221 the inference permissible and so declined to make 
it.” 

Now that is what happens here, and counsel has ad¬ 
dressed arguments to the proposition that taking all the 
facts set out in this report, the Commission ought to have 
spelled out a finding of damage. He says it did. It is ob¬ 
vious in reading the ultimate findings of the Commission 
that they never did find damages to the extent urged. The 
court says: 

“The respondent even then is faced with the difficulty 
that the Commission did not think the inference permissible 
and so declined to make it. One has only to read the opin- 
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ions of Penn. R. R. Co. vs. International Coal Co., supra, 
and the cases that have followed it, to see how much the 
rule of damages is beset by delicate distinctions of pre¬ 
eminently not applying it as to call upon the judge to act 
in things judicial, to use judgment and discretion. 

Errors of law in the discharge of a function essentially 
judicial are not subject to being corrected through the writ 
of mandamus, any more than errors of fact.” 

This was a mandamus proceeding. 

“If the Commission had declined to listen to the claim 
for reparation, or finding reparation due had declined to 
order payment, mandamus might have been available to 
hold it to its duty.” 

That is not what happened. The Commission heard the 
complaint and proceeded to a decision. 

222 “If mandamus were to stand, the result would not 
be to compel the Commission to adjudicate the case, 
for that it has already done. The result would be to compel 
adjudication in a particular way. The rule is elementary 
that this is not the function of the writ. Mandamus is an 
appropriate remedy to compel a judicial officer to act. It 
may not be used as a substitute for an appeal or a writ of 
error to dictate the manner of his action.” 

And then, concluding the opinion, the court says: 

“The policy of the law has been to give finality to orders 
of the Commission negative in form and substance and to 
keep them out of the courts.” 

City the Standard Oil Case and the Procter & Gamble 
case. 

“I think complainant is not permitted to escape these 
limitations this way indirectly by broadening the function 
of mandamus when he is barred from more direct review. 
There have been like attempts before in the branches of the 
law of damages but they have met with no success. ’ ’ 

As I understand, what the court is saying there is that 
when the party is denied any reparation or is denied the 
amount of reparation that he asks for, the Commission has 
had a hearing and reached a decision and proceeded 
throughout, and so on, but has denied the relief, the party 
has no further remedy. It may be based on the negative- 
order doctrine as in this case, and in other cases it is based 
on the election of remedies, that he has taken his 
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223 choice; he did not have to go to the Commission; if 
he goes, he goes under the conditions which are laid 

down in the law involving a determination of damages. 

Now, another case. I do not want to take too much time 
on these cases, but the Courts of the District have had a 
number of mandamus cases involving reparation. The 
Southern Transportation Co. was a case somewhat like this, 
in that the parties sought by two different proceedings to try 
to compel an award of damages. In this case the complain¬ 
ants before the Commission were persons who were carry¬ 
ing coal in coastwise trade, and they bought coal delivered 
at Norfolk I believe, and they were having to pay the rail¬ 
road transportation not only on the trip from the mine to 
Norfolk but they paid a certain charge for the use of the 
coal piers, and then they paid a charge—and this was the 
issue—they paid a wharfage charge which the railroads 
made. 

This wharfage charge was not covered by any published 
tariff. Section 6 of the act, which we have not found it 
necessary to quote there, makes it unlawful for any rail¬ 
road to exact a charge unless it is published in a tariff. 
Now, this man says, “I have been forced to pay an unlaw¬ 
ful tariff charge in violation of the act, and I am entitled 
to damages.” The Commission found that the charge 
ought to have been published, it was not a proper charge 
unless it was published, and it ordered its publication. It 
refused to award damages, declined to award damages, 
and dismissed the proceeding. 

224 This first proceeding that these people brought 
was a suit for mandatory injunction to compel the 

Commission to vacate its order dismissing the complaint, 
and to (as I recall it) grant the relief which they were ask¬ 
ing. That case is referred to in my brief on pages 14-15, 
and I call Your Honor’s attention to some language there. 

The court discussed the case in quite a lengthy decision. 
I won’t read all of it. 

“It follows therefore that if the courts were to suspend 
the order of the Commission dismissing the application for 
reparation and enjoin an award thereof as prayed for in 
this case it would be in direct contravention to the original 
purpose and intent of the Commerce Act. It may well be 
that an error was committed by the Commission in refusing 
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to grant the petition of appellants, but this action cannot be 
converted into a proceeding in error for the purpose of 
reviewing errors of law that may have been committed by 
the Commission in a proceeding over which its jurisdiction 
must be conceded. .” 

Petition for writ of certiorari was made to the Supreme 
Court and denied. 283 U. S. 850. 

Now these same parties, if Your Honor please, then made 
a further attempt to get reparation in a court proceeding, 
and this time they brought a certiorari proceeding asking 
the court to have the Commission’s records sent up for 
review, to obtain a reversal of the Commission’s 

225 order. The District Court declined to grant the writ. 
The Court of Appeals affirmed this. Southern Trans¬ 
portation Co. v. I. C. C. 61 Fed (2). That is referred to on 
page 15 of the brief. The court there said: 

“These cases clearly hold that the Commission’s discre¬ 
tion cannot be controlled through the means of a writ of 
certiorari. The reason for this rule is that the power to 
make an order of reparation such as the appellants seek 
in the present proceeding is a statutory power and not 
known to the common law. In creating and reposing this 
power in the Commission Congress clearly intended that 
only that body should exercise the same. For a court to 
undertake to exercise this power through the Commission 
by a compulsory order, whether by injunction, mandamus, 
prohibition, or certiorari, would amount to an assumption 
by the court of a statutory power conferred solely upon the 
Commission and not upon the courts.” 

And then in the Capital Grain Co. case, which is referred 
to on that same page, in that case the Commission found— 
and that case is very close to this, in that the question there 
involved was whether the rates were reasonable or not— 
the Commission found that on complaint certain grain 
rates were unreasonable to a certain extent, and it ordered 
a leveling of the rates. These same rates it found were too 
high and some it found were too low, and the ones it found 
were too high it ordered down, and the ones that 

226 were too low it ordered up. 

The shippers who had been forced to pay the rates 
that the Commission found—and there wasn’t any question 
but what the Commission did find that those rates had been 
unreasonable in the past—to the extent they found, they 
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denied reparation, and the Commission simply said, “Un¬ 
der such circumstances”—that is, where there was an ad¬ 
justment of rates—“it has been our practice to deny rep¬ 
aration.” 

The parties then brought a mandamus proceeding in the 
District Court to compel an award for reparation, and I 
refer to the language of that decision on page 16, and I 
won’t take the time to read it all. It is there for the Court 
to see. The court said the decision by the Commission in a 
matter which was before it and within its quasi-judicial 
discretion the court could not in a mandamus proceeding 
undertake to compel the Commission to make an award 
that it did not think ought to be made. 

The court says: 

“It will be noted that the prayer of the complainants 
in each case calls for a definite finding by the Commission 
which amounts to an award of reparation based upon the 
alleged unreasonable and unjust charges which have been 
exacted from the petitioners. The discretionary power of 
the Commission to determine whether or not reparation 
shall be made and damages awarded cannot be controlled 
in this proceeding, inasmuch as the Commission are not 
bound by any fixed rules in determining the extent 
227 of damages. While the unreasonable and unjust 
charges exacted from a shipper are a proper mea¬ 
sure of damages, the Commission may in assessing dam¬ 
ages compute interest or may take into consideration other 
elements which may furnish a different standard to the 
award of damages. Thus it appears that the order en¬ 
tered by the court below can operate to control the discre¬ 
tion of the Commission in a purely arbitrary manner based 
on a single finding of fact which the Commission in the 
proper exercise of its judgment and discretion might not 
find to be controlling.” 

Now, if Your Honor please, I would like to speak just 
briefly about the prior litigation in this case. There have 
been two cases in court already. When the entire Com¬ 
mission ordered rates for the future from March 3, 1933 
reduced to 105% the Railway Express Agency brought suit 
to enjoin the enforcement of that order, and they claimed 
the very thing that counsel is claiming here. They said, “It 
is inconsistent for the Commission to have found rates rea¬ 
sonable to the extent of 120% prior to March 3 and then 
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for the future to find them unreasonable on a different 
basis, because there is only one record, and the record was 
closed before the Commission decided the matter.” 

The shippers in this proceeding were parties to that suit 
by intervention, and they were defending the order of the 
Commission so far as it gave them the benefit of this 105% 
rate. They have had the benefit of the court’s deci- 

228 sion that there wasn’t anything arbitrary in finding 
a breaking-point there somewhere between past and 

future, and that the mere fact that the Commission found 
the rates unreasonable to one extent in the past did not 
bind it to find that they must be placed upon that same 
basis for the future, and in principle the court said in this 
case, 6 Fed., and cited in the brief: 

“The principal reliance for this argument is placed upon 
the Commission’s alleged inconsistency in sustaining as 
reasonable the division 5 rates for the period prior to March 
3, and holding them unreasonably high for the future. It 
is true that there is nothing to show any change in condi¬ 
tions after March 3, 1933, for all the evidence was closed in 
the neighborhood of 1932. However, there was nothing 
inconsistent in this action. It was merely a recognition by 
the Commission that it will not reject with retroactive ef¬ 
fect a rate which it itself has declared reasonable and to 
which a carrier has conformed. * * * With regard to the 
argument as to the Commission’s having acted arbitrarily” 
—I think this is particularly pertinent on the evidence, on 
the record— 

—“it seems to us that the conclusive answer is shown in 
the fact that after the decision of division 5 of the Com¬ 
mission, consisting of three commissioners, there was a 
full re-argument before the whole Commission including 
two of the commissioners who sat in division 5. 

229 Surely such concerted attention to a situation as here 
shown in that circumstance, in the history of this 

case, cannot be a proper basis for a contention that there 
has been arbitarv action by the Commission.” 

While we do not contend that the case is res judicata, I 
may simply point out that that court had the reverse of the 
situation here, and it had no difficulty in finding that the 
rates were proper for the future to the extent that they ex¬ 
ceeded 105%, in the face of the finding by the same bodv 
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that prior to March 3, 1933 they were unreasonable only to 
the extent that they exceeded 120%. 

Now, if Your Honor please, the second case. 

The Court: I should like to ask—I am not inclined to 
hurry you, but how much longer do you think you will take 
to complete? 

Mr. Ross: I think about five or ten minutes more. 

The Court: How long will you wish, for reply? 

Mr. vom Baur: Oh, three or four minutes, Your Honor. 

The Court: Very well. 

Mr. Ross: As soon as the order reducing the rates to the 
105% basis for the future had been sustained by the Court, 
the complainants in the present case then brought a pro¬ 
ceeding to try to enjoin the order of the Commission with 
respect to the 120% basis for the past. They asked as I 
understand it that the court consider the findings 
230 that the Commission had made, and in effect set 
aside the Commission’s finding so as to give them 
a basis for an award of damages on a higher basis than 
they had obtained. This was a suit before a three-judge 
court, and counsel for the Commission argued that the 
court had no jurisdiction because this was a negative order 
and because of the election of remedies; the court could 
not take that matter under advisement after the party had 
submitted its matter to the Commission and had chosen not 
to go to court; and the court sided with the Commission on 
that and said: 

“The defendants do not attempt to support on the merits 
the fixing of higher rates for the past services than for 
future services.” 

That is what I understand counsel considered to be the 
admission that we do not think there is any merit in what 
the Commission did. Of course, the court was merely say¬ 
ing that it found it unnecessary to go into the merits of the 
case, and that is all the court said, and that is all the admis¬ 
sion which counsel had made in the case; and the court said 
then : 

“Hence in substance there is presented a situation 
wherein the shippers sought reparation for excess charges 
exacted by the carrier, and now complain that the Com¬ 
mission fixed the reasonable rates for the past too high and 
failed to award them a full measure of damage, that they 
■were entitled to. If this court has any jurisdiction to enter- 
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tain such a complaint it cannot be conferred by the 

231 devious method of assailing in one step the pre¬ 
liminary finding upon which the damages awarded 

must be computed and postponing to a later proceeding the 
actual prayer for additional reparation.” 

Then the court referred to the Procter & Gambol case 
which announced the negative-order doctrine, and said, 
“This conclusion has been repeated”—that is, that a nega¬ 
tive order of the Commission is not subject to attack— 

“This conclusion has been repeated in subsequent deci¬ 
sions concerned with the jurisdiction of a three-judge Dis¬ 
trict Court, whether we attempt to escape the rule of Proc¬ 
ter & Gambol through mandamus proceedings or other¬ 
wise.” 

In other words, as I understand, the Court is saying that 
where you have what is really a negative order, that it can¬ 
not be enjoined by the three-judge-court process, and you 
cannot get around a three-judge-court process by bringing 
the mandamus proceeding. The Supreme Court in effect 
recognized this in Hacker v. Knabb, decided upon the same 
day, upon the authority of the Procter & Gambol case, and 
held that the Commerce Court had no jurisdiction to review 
the decision of the Commission to reduce the rates to the 
full extent asked. 

Now, if Your Honor please, just one word with respect to 
the interest, and I will be through. 

The Commission did make an inadvertent error in 

232 serving its first order; that is, the first order which 
awarded reparation. There was one date stated in 

the report, and a different date stated in the order, and 
that order briefly deprived the plaintiffs of several months ’ 
interest. It was an inadvertent error. It was corrected as 
soon as it was called to the Commission’s attention. The 
first notice we had of it was in this suit. There was no mo¬ 
tion to correct, no motion for rehearing, or anything. As 
soon as suit was brought and it appeared what had hap¬ 
pened the Commission corrected it, and this is a corrected 
copy of the order, so that is not in the case at all. The 
Commission there just simply corrected an inadvertent 
error. 

Counsel also argued that it was improper for the Com¬ 
mission to decline to give them interest on the damages 
during the period which the Commission found the com- 
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plainants themselves had delayed settlement of the matter, 
and that simply amounts to this, that after the Commis¬ 
sion’s order had been made, and after the Express Com¬ 
pany had attempted to set aside the order and had been 
unsuccessful and nothing remained to do but to settle the 
reparation claims on the basis that the Commission found, 
the complainants then brought a suit, the cases which I 
have mentioned here, the 3-judge suit, injunctive process, 
and due to that litigation the settlement of claims was de¬ 
layed for several months. The Commission simply found 
that it was inequitable to allow’ payment of the interest dur¬ 
ing that period and excepted interested during that period. 

The railroad company of course has to pay inter- 

233 est for the period during w’hich it delayed the settle¬ 
ment of claims, and it seems nothing but just that on 

the other hand if settlement of claims w r as delayed by the 
complainants they are not entitled to the interest; but on 
the question of law I think it is plain from the decisions 
w’hich I have cited in this brief that there is no fixed rule 
or formula about interest any w’ay, that under the act in 
this case plaintiffs have no mandatory right perhaps to any 
interest at all; it is a matter of judgment and discretion 
that is involved and tied up in the question of what is the 
proper element of damages to aw’ard; and to say that they 
have a mandatory right to interest, for their interest for 
part of this period, is we think entirely in error. 

That is all, if Your Honor please. 

Concluding Argument on Behalf of Plaintiffs 

Mr. vom Baur: I do not have very much to say in respect 
to Mr. Ross’s argument, but I have one or tw’o things. 

He referred to the Campbell case, as I did, even read the 
part which 1 had in mind, from which I attempted to quote, 
and which stated that in that case there was no finding of 
damage, and Mr. Ross said that he did not think in this case 
there w’as a finding of damages. 

Now there just isn’t any question about that; if you will 
excuse me for being repetitious I would like to read part of 
the finding there again, which show’s the complainants in 
Nos. “23972, 24145, 24671, 25463 and 25703 made 

234 shipments as described and paid and bore the charges 
thereon at the rates and charges herein found un¬ 
reasonable, that they w’ere damaged thereby in the respec- 
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tive amounts of the differences between the charges paid 
and those which would have accrued at the rates and 
charges herein found reasonable, and that they are entitled 
to reparation in those amounts with interest.” 

Mr. Ross also said that we have our remedy: we must 
either apply to the Commission for damages or to the court, 
and he is perfectly correct in that. He also said that if you 
apply to the Commission you must take the consequences, 
and I understand him to mean by that, you must take the 
consequences even if they are arbitrary consequences, be¬ 
cause here the Commission found that the plaintiffs were 
damaged, and they even specified in this portion of their 
finding the amount in which they were damaged; in other 
words, ‘ ‘ the amounts of the differences between the charges 
paid and those which would have accrued at the rates and 
charges herein found reasonable.” 

The only thing they have not done is to make the order 
for the payment of money. That, Your Honor, distin¬ 
guishes this case from every case which he cited along that 
line, because those were all cases where the Commission 
had declined to make a finding of damages; and in the 
Campbell case in particular, there is a phrase in the Com¬ 
mission’s report in which they say: 

“The record will not support a finding of damage 
235 or reparation or both things.” 

—which makes that case the exact contrary of this; 
and I should like again to point out that it was that fact; 
in other words, the fact that the Commission had not made 
a finding of damage, which was the controlling factor in 
the Supreme Court, which compelled them to reverse the 
decision of the Court of Appeals of the District of Colum¬ 
bia and not grant the writ. 

Mr. Ross also had a good deal to say on the subject of 
negative orders, and I have very little fault to find with him 
on most of what he said except that there is no question of 
the negative order here. 

The type of negative order which he refers to are those 
where the Commission fails to find that the plaintiffs are 
damaged, or that the rates are unreasonable—something of 
that kind. Here they have expressly found that the rates 
were unreasonable, that the plaintiffs were damaged, and 
that they are entitled to reparation in specified amounts, 
but they will not make the ministerial act of entering the 
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order for the payment of the money in those amounts; and 
Your Honor those statements of his and the facts that I 
have set forth are set out in very sharp relief by Mr. Ross’s 
opening statement, and that was that he said the Commis¬ 
sion did not think that the shippers ought to have repara¬ 
tion in the past, and because he said they were pretty pros¬ 
perous, a lot of cars had been shipped. 

I differ with him on the facts of prosperity and 

236 the number of cars shipped; since those facts are 
not in the record, there is no question of going into 

them; but the point I want to make is this, that Mr. Ross 
by making that statement conceded that the Commission 
put in that statement to the effect that rates were reason¬ 
able up to 120% not because those rates were reasonable 
but simply as a basis for saying “Well, we do not think 
the shippers ought to get reparation.’’ In other words, the 
120% rates are unreasonable, and they were putting that 
statement in because “they didn’t think’’ that the shippers 
ought to have reparation; and that, Your Honor, is the 
whole guts of this case. 

It is a clear case of arbitrary action. Mr. Ross’s state¬ 
ment could not make it any clearer than my hour and forty- 
five minutes’ argument—whatever it is. 

The Court: Very well. I will take it under advisement. 

Mr. vom Baur: Your Honor, first of all, may I submit a 
brief? I do not have it ready here. I should like to sub¬ 
mit it in the course of five or six days, if that would be 
satisfactory. 

The Court: One thing I would like to ask counsel: in this 
first report of the Commission, decided in December, 1932, 
they found that the rates on fresh strawberries are and for 
the future will be unreasonable to the extent that they ex¬ 
ceed or may exceed 120% first-class rate base. Now, what 
caused them to change that to the basis of 105%? 

Mr. vom Baur: The first report was made by a division 
consisting of three commissioners, and it is the practice for 
many cases to go to a division because the commis- 

237 sioners are a very busy body. After they had made 
that decision and the shippers filed a petition to the 

Commission to rehear the decision of the division, the full 
Commission granted that petition and they reheard it as 
on appeal. 

The Court: I mean was additional testimony taken? 
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Mr. vomBaur: No, Your Honor, same record. In other 
words, the full Commission and division 5 considered the 
case on the basis of this record (indicating), closed in 1931. 

The Court: In evidence? You say there was no evi¬ 
dence to fix a later rate at 120% for the future? Was there 
any? 

Mr. vom Baur: The entire evidence is contained in here, 
sir. Did I understand that question? 

The Court: You must remember these matters are prac¬ 
tically new to me. But wouldn’t the railroads have as 
much right to complain of the change in the findings as 
your clients ? 

Mr. vom Baur: Well, I am glad you ask that, Your 
Honor. If the statements of fact in the body of the Com¬ 
mission’s report and if the condition of the evidence in 
this record were such that the finding in respect to the 
105% rates is unlawful for the fact that it is not supported 
by facts particularly stated, and not supported by evi¬ 
dence, then the railroad would have won their suit, but the 
court in dismissing the bill on the merits said that the evi¬ 
dence in this record closed in 1931 sustains the 105% rates, 
and the 105% rates were the only ones attacked. 
238 They were perfectly satisfied with the 120%, and 
the finding or rather the statement of the Commis¬ 
sion’s finding No. 2 in respect to the 120% had effect only 
in respect to the past you see, before the date of the Com¬ 
mission’s order, so all the railroads cared about was the 
105% finding, and that was the thing they attacked, and 
that was the thing on which they were licked on the merits. 

May the record also show, Your Honor, that I move for 
judgment for the relief demanded in the petition? 

The Court: Let the record show that I decline to enter¬ 
tain the motion. 

Mr. vom Baur: Very well, sir. 

Mr. Dalzell: We may submit a brief say within six days? 

The Court: Beg pardon? 

Mr. Dalzell: We may submit a brief within six days or 
seven days? 

The Court: Yes. 

Mr. Ross: If Your Honor please, I take it our motion 
stands, does it not? 

The Court: No motion is under consideration. Motion 
on the face of the pleadings? 
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Mr. Ross: Yes, sir. We merely wanted the record to 
show. 

The Court: I entertain vour motion, but I have not 
passed on it, but I do not think it is the proper practice for 
the plaintiff after a hearing on the merits to move for judg¬ 
ment, because the judgment, if he is entitled to a 

239 judgment, it would necessarily be that the decision 
of the Court would be in his favor. 

Mr. vom Baur: I beg your pardon, sir, I did not hear 
the last part of that. 

The Court: I sav if I should decide the case in vour 

* • 

favor, the judgment would necessarily follow without the 
need of the motion. For that reason I am not entertaining 
vour motion. 

Mr. vom Baur: Very well, sir. 

The Court: If you wish to call my attention to any spe¬ 
cial thing in that evidence— 

Mr. vom Baur (interposing): Yes, it will be available 
here, sir, if you want to see it. 

The Court: But at present I do not expect to take it 
and T certainlv do not intend to read it. 

Mr. vom Baur: I expect to refer to these in my brief. 
Shall I leave them with you, or just— 

The Court (interposing): Just leave those with me. 

Mr. Ross: If Your Honor please, I am just uncertain 
about one question. 

The Court: I beg pardon? 

Mr. Ross: I am just uncertain about one thing. As I 
understood, we made a motion to exclude the evidence, and 
it was received subject as I understood your ruling to say, 
to a motion to strike, and we simply want— 

240 The Court (interposing): Your motion to strike 
certain testimony—I mean, the admission of certain 

evidence ? 

Mr. Ross: Yes. 

The Court: My view is this: you have made a motion in 
your answer, which was practically a motion to dismiss on 
the face of the petition. 

Mr. Ross: Yes, sir. 

The Court: I have not decided that motion. I have 
taken it under consideration. 

Mr. Ross: I see. 
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The Court: I have also heard the case on the merits, 
and taken that under consideration. 

Mr. Ross: Yes, sir. 

The Court: And of course if I sustain your motion to 
dismiss on the face of the declaration, why, the evidence— 
on the other hand, if I should decide against you on the 
merits, I should probably leave the testimony in. 

Anything else? 

Mr. vom Baur: No, sir, Your Honor. 


Whereupon, at 3:45 o’clock, the cause was taken under 

advisement bv the Court. 

* 
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292 Opinion 

Filed November 18, 1938 

• • • 

This is an action to compel the Interstate Commerce Com¬ 
mission to make an order increasing the amount of dam¬ 
ages awarded by it in a rate proceeding. I think the gist of 
the claim is that the Commission’s ruling and findings were 
inconsistent in awarding reparation based upon rates held 
by it to be reasonable before a certain date, and different 
rates thereafter, although the evidence before the Commis¬ 
sion did not show any facts upon which this difference could 
be based. I think the court is without power to direct the 
Commission to make findings or award reparation in excess 
of the amount found by it. The cases of Standard Oil Co. 
vs. U. S., 283 U. S. 235, and Brady vs. I. C. C. 43 F. (2nd) 
847, 283 U. S. 804, appear to be controlling. 

As to the claim for interest, I think that in addition to 
the grounds already stated, the allowance of interest would 
be wholly a matter of discretion. 

The petition should be dismissed with costs. 

BAILEY 

J 

293 Order Overruling Motion for Neiv Trial 

Filed December 1,1938 

• t • 

Upon the coming on for hearing of the motion filed here¬ 
by by plaintiffs, for a new trial, it is this 1st day of Decem¬ 
ber, 1938, ordered that said motion be, and the same is 
herebv overruled. 

CHARLES E. STEWART, 

Clerk 

By R. PAGE BELEW 

Assistant Clerk 

By direction of 
JUSTICE BAILEY 
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294 Findings of Fad and Conclusions of Law 

Filed January 23, 1939 

• * # 

The Court makes the following findings of fact: 

1. The petition for a writ of mandamus in this case was 
brought on the relation of George Allison and Company, 
Inc., and other corporations and individuals who are ship¬ 
pers and receivers in carload lots by express of Florida 
strawberries. The plaintiffs have their principal places of 
business in New York, N. Y., Newark, N. J., and Philadel¬ 
phia, Pa., as alleged in jiaragraph 1 of the petition. 

2. The plaintiffs in the present action were complainants 
or interveners in proceedings against the Railway Express 
Agency, Inc., et al., filed with the Interstate Commerce 
Commission in 1930 and 1931, designated as dockets Nos. 
24145 and 24671, in which it was alleged, among other 
things, that the rates on strawberries in carload lots in ex¬ 
press service under refrigeration and the standard refrig¬ 
eration charges therefor from points in Florida to 

295 New 7 York, Jersey City and other northern points 
were unreasonable in violation of section 1 of the 

Interstate Commerce Act. The complainants in those pro¬ 
ceedings asked the Commission to prescribe reasonable 
rates and charges for the future and to award damages as 
reparation for shipments w r hich had moved in the past or 
which should move during the pendency of the proceedings. 
The tw r o cases w’ere heard separately. The record in 
docket No. 23972, R. W. Burch, Inc., et al., v. Raihvay Ex¬ 
press Agency, Inc., et al., another case involving similar 
issues, was made a part of the record in the other proceed¬ 
ings. The evidence was closed in these cases on Dec. 11, 
1931. Upon consideration of the records made, of excep¬ 
tions to a proposed report of an examiner, of briefs filed 
and of oral argument heard on Oct. 26, 1932, the Commis¬ 
sion, by Division 5, on Dec. 30, 1932, issued its report and 
decision in the several cases under the title Docket No. 
23971, R. W. Burch, Inc., et al., v. Raihvay Express Agency, 
Inc., et al., published as 190 I. C. C. 520, a copy of which is 
attached to the petition herein as Exhibit A. In this report 
the Commission, among other things, found: 

“2. That the assailed rates on fresh strawberries, in car¬ 
loads, in express service, under refrigeration, under 
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through billing from points in Florida to destinations in 
trunk-line territory, including the Buffalo-Pittsburgh zone, 
and in New England territory were, are, and for the future 
will be unreasonable to the extent that they have exceeded 
or may exceed 120 per cent of first-class freight rates from 
and to the same points constructed in accordance with 
findings 17-b, 17-d, and 17-f in the third supplemental report 
in Southern Class Rate Investigation, 128 I. C. C. 567, 599, 
carload minimum 17,000 pounds. 

“3. That the charges for standard refrigeration of fresh 
strawberries, in carloads, in express service, from points in 
Florida to destinations designated in the foregoing two 
findings are not shown to be unreasonable or otherwise un¬ 
lawful. 

296 “8. That complainants in Nos. 23972, 24145, and 

24671 made shipments as described and paid and 
bore the charges thereon at the rates and charges herein 
found unreasonable; that they were damaged thereby in 
the respective amounts of the differences between the 
charges paid and those which would have accrued at the 
rates and charges herein found reasonable; and that they 
are entitled to reparation in those amounts, with interest. 
They should comply with Rule V of the Rules of Practice. 
The statements filed may list shipments made during the 
pendency of these proceedings, if accompanied by proof in 
affidavit form that complainants made such shipments and 
paid and bore the charges thereon. If defendants object to 
proof in that manner a further hearing may be requested.” 

Pursuant to the order and authority of the Commission 
the reduced express rates were published and became ef¬ 
fective March 3,1933. 

3. The complainants were not satisfied with the reduc¬ 
tions made in rates or the findings as to reparation and 
upon their petition the Commission on April 3, 1933, re¬ 
opened the proceedings for reargument and reconsideration 
before the entire Commission. 

4. In its report on reargument published November 7, 
1933, (197 I. C. C. 85), a copy of which is attached to the 
petition herein as Exhibit G, the entire Commission, upon 
the same records which had been before division 5, found, 
among other things: 
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“2. That prior to March 3, 1933, the assailed rates on 
fresh strawberries, in carloads, in express service, under 
refrigeration, under through billing, from points in Florida 
to destinations in trunk-line territory, including the Buf- 
falo-Pittsburgh district, and in New England territory 
were unreasonable to the extent that they exceeded 120 per¬ 
cent of first-class rates from and to the same points con¬ 
structed in accordance with findings 17-b, 17-d, and 17-f 
in the third supplemental report in Southern Class Rate 
Investigation, 128 1. C. C. 567, 599, carload minimum 17,000 
pounds; and that such rates are and for the future will be 
unreasonable to the extent that they exceed or may exceed 
105 percent of first-class rates constructed in the same 
manner. 

297 “3. That the charges for standard refrigeration of 

fresh strawberries, in carloads, in express service, 
from points in Florida to destinations described in the fore¬ 
going two findings are and for the future will be unrea- 
able to the extent that they exceed or may exceed 85 per¬ 
cent of the present charges from and to the same points. 

“7. That complainants in nos. 23972, 24145, 24671, 25463, 
and 25703 made shipments as described, and paid and bore 
the charges thereon at the rates and charges herein found 
unreasonable; that they were damaged thereby in the re¬ 
spective amounts of the differences between the charges 
paid and those which would have accrued at the rates and 
charges herein found reasonable; and that they are entitled 
to reparation in those amounts, with interest. They should 
comply with rule V of the Rules of Practice. The state¬ 
ments filed may list shipments made during the pendency 
of these proceedings if accompanied by proof in affidavit 
form that complainants made such shipments and paid and 
bore the charges thereon. If defendants object to proof in 
that manner a further hearing may be requested.” 

By its accompanying order, copy of which is attached to 
the petition as Exhibit H, the Commission ordered the pre¬ 
scribed rates and charges to be established on or before De¬ 
cember 2S, 1933, and to be thereafter maintained. 

5. Before the effective date of the Commission’s order 
the defendants in the proceedings before the Commission 
brought suit in the United States District Court for the 
Southern District of New York to enjoin the order of the 
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Commission insofar as it required a reduction in express 
rates to the basis of 105 percent of the first class freight 
rates, and in refrigeration charges to the basis of 85 per¬ 
cent of the then existing charges. To give the Court suffi¬ 
cient time to dispose of the matter, the effective date of the 
Commission’s order was postponed until ten days after the 
decision of the Court. On March 7, 1934, in Railway Ex¬ 
press Agency, Inc., v. United States, et al. 6 Fed. Supp. 
249, the Court sustained the Commission’s order 

298 and the prescribed rates went into effect March 17, 
1934. 

6. Thereupon, on November 5, 1934, the complainants in 
the proceedings before the Commission, including the peti¬ 
tioners in the present action, brought suit in the United 
States District Court for the Southern District of New York 
under the Urgent Deficiencies Act (38 Stat. L. 219, 220; U. S. 
Code Title 28, Secs. 45-48, inclusive) seeking to enjoin and 
set aside the order and findings of the entire Commission 
with respect to the extent of the unreasonableness of rates 
prior to March 3, 1933. For some reason this suit was dis¬ 
missed by consent on April 25,1935, and a similar suit with 
the same objectives was promptly filed in the same Court 
with other attorneys. After hearing before a statutory 
Court, the bill in this suit was dismissed for want of juris¬ 
diction by a decree entered September 11, 1935, George 
Allison and Company v. United States, 12 Fed. Supp. 862. 
Upon appeal this decision was affirmed in the Supreme 
Court November 11, 1935, 296 U. S’. 546. 

7. On June 6, 1936, upon consideration of a petition of 
the complainants for a reconsideration and revision of the 
Commission’s decision with respect to the extent of the 
unreasonableness of rates prior to March 3,1933, the entire 
Commission denied the petition. 

8. Thereupon, the complainants in accordance with Rule 
V of the Commission’s Rules of Practice filed their state¬ 
ments of shipments made and charges paid on shipments 
moving between December 1, 1929 and December 28, 1933, 
for the purpose of establishment of damages. These state¬ 
ments were not accepted by the defendants in the proceed¬ 
ings and the Commission on November 9, 1936, re- 

299 opened the proceedings for the limited purpose of 
determining the amount of damages due to complain- 
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ants as reparation under the prior findings of the entire 
Commission in 197 I. C. C. 85. A hearing was had on Jan¬ 
uary 11, 1937, and upon consideration of the record, of ex¬ 
ceptions to a proposed report, and of oral argument before 
division 2 of the Commission, the Commission, by division 
2, on March 11, 1938, issued its report and decision pub¬ 
lished as 226 I. C. C. 637, a copy of which is attached to the 
petition herein as Exhibit S. The Commission found that 
the complainants and interveners were entitled to repara¬ 
tion in the sum of $30,126.45, representing the difference 
between the charges paid and those which would have ac¬ 
crued at the rates found reasonable in the original report, 
that is 120 percent of the first class freight rates, upon ship¬ 
ments moving prior to March 3, 1933. It declined to find 
reparation due on shipments moving between March 3, 
1933, and December 28, 1933, finding that the bases of rates 
and charges prescribed by the entire Commission in its de¬ 
cision and order of November 7, 1933, that is 105 percent 
of first class freight rates and 85 percent of the previously 
applicable refrigeration charges, were prescribed for the 
future only. The Commission also found that the com¬ 
plainants and interveners were entitled to interest on the 
sums allowed, except that the defendants should not be re¬ 
quired to pay interest for the period November 5, 1934 to 
July 23, 1936, during which the complainants by litigation 
themselves delayed the settlement of reparation claims. By 
an accompanying order it made an award of reparation in 
keeping with these findings, a copy of which order is at¬ 
tached to the Commission’s answer herein as part of Ex¬ 
hibit 4. 

300 9. The evidence upon which the report of Division 

5,190 I. C. C. 520, and the report of the entire Com¬ 
mission, 197 I. C. C. 85, attached to the petition herein as 
Exhibits A and G, respectively, were based was received at 
hearings held before an examiner or examiners of the Com¬ 
mission at Plant City, Florida, April 2, 3 and 4, 1931; at 
Washington, D. C., July 16,1931; at New York, N. Y., June 
16, 1931; at New York, N. Y., December 11, 1931; and at 
Washington, D. C., October 6 and 7, 1931. A certified copy 
of the stenographer’s notes of, and of the exhibits filed at 
said several hearings have been introduced in evidence 
herein as plaintiffs’ Exhibits Numbers 1 to 5, inclusive, re¬ 
spectively. 
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10. By their petition herein the plaintiffs ask the Court 
to direct the Commission to enter an order: (1) Directing 
payment to plaintiffs, as additional reparation, of all money 
paid as express charges on shipments moving prior to 
March 3, 1933, “in excess of 105 percent up to and includ¬ 
ing 120 percent of the then applicable first class freight 
rates”, and of all money paid as refrigeration charges on 
such shipments “in excess of 85 percent of the then exist¬ 
ing refrigeration charges”, with interest; (2) directing pay¬ 
ment to the plaintiffs of all amounts paid by them in excess 
of rates and charges on the 105 percent and 85 percent bases, 
respectively, on shipments moving during the period March 
3, 1933 to December 28, 1933, with interest; (3) directing 
the payment of interest on the amounts of reparation 
awarded in its order of March 11, 1938, for the period of 
time between November 5, 1934, and July 23, 1936. 
301 11. The plaintiffs have alleged and contend that 

finding No. 2 of the entire Commission in its report 
of November 7,1933, hereinbefore quoted, to the effect that 
“prior to March 3, 1933, the assailed rates * * • were 
unreasonable to the extent that they exceeded 120 percent 
of first class freight rates”, is without support in the evi¬ 
dence, arbitrary, and of no effect; that the “true finding” 
of the Commission was that the express rates were unrea¬ 
sonable to the extent that they exceeded 105 per cent of the 
first class freight rates both for future application and for 
the period prior to March 3, 1933; that similarly the Com¬ 
mission ’s finding that the refrigeration charges “are and 
for the future will be unreasonable to the extent that they 
exceed or may exceed 85 percent of the present charges ’ ’ is 
a finding applicable to the period prior to March 3, 1933, as 
well as to the future; and that the Commission having thus 
found the rates and charges to have been unreasonable as 
claimed and that the complainants were entitled to dam¬ 
ages to the extent of the unreasonableness found is under 
a ministerial duty to enter an order for the payment of 
damages in accordance with what is thus said to be its find¬ 
ings. 

Conclusions of Law 

Upon the facts found it is concluded as a matter of law: 

1. That the Commission is under no ministerial duty to 
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award reparation in addition to the amounts fixed in its 
order of March 11,1938. 

302 2. That the Court is without power to direct the 
Commission to award reparation in excess of the 

amounts found by it or to control its findings with respect 
to the amount of damages to be found by it. 

3. That the petition should be dismissed with costs. 

JENNINGS BAILEY 

Justice 

23rd of January, 1939. 

303 Findings of Fact and Conclusions of Law 

Tendered by Plaintiffs 

Filed January 23, 1939 

The Plaintiffs submit herewith the findings of fact and 
conclusions of law in the above entitled case which they 
request be made. 

Findings of Fact 

• • # 

1. The facts alleged in Paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 
10,11, 12,13, 14, 15,16, 17, 23, 25, 26 and 27 of the petition 
are hereby found to be facts herein with the same force and 
effect as if each said paragraph were set forth herein at 
length. 

2. The facts alleged in Paragraph V of the answer of the 
defendant are hereby found to be facts herein with the same 
force and effect as if said paragraph were set forth herein 
at length. 

3. The Commission, on or about June 8, 1938, served an 
order upon the petitioners, a copy of which together with 
an accompanying notice is attached to the Commission’s an¬ 
swer as Exhibit No. 4. 

304 4. The evidence upon which the report of Division 
5, 190, I. C. C. 520, and the report of the full Com¬ 
mission, 197 I. C. C. 85, respectively attached to the petition 
herein as Exhibits A and G, was received at: a hearing held 
at Plant City, Florida, before Examiner Macomber, on 
April 2nd, 3rd, and 4th, 1931, a certified copy of the tran¬ 
script of the stenographer’s notes of, and of the Exhibits 
filed at, said hearing having been introduced into evidence 
at the trial herein as Plaintiffs ’ Exhibit 1; a hearing held 
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in New York,N.Y., before Examiners Cheseldine and Mackey, 
on June 16th and 17th, 1931, a certified copy of the trans¬ 
script of the stenographer’s notes of, and of the Exhibits 
filed at, said hearing having been introduced into evidence 
at the trial herein as Plaintiffs’ Exhibit 3; a hearing held 
at Washington, D. C., before Examiners Macomber and 
Cheseldine, on July 16, 1931, a certified copy of the tran¬ 
script of the stenographer’s notes of, and of the Exhibits 
filed at, said hearing having been introduced into evidence 
at the trial herein as Plaintiffs’ Exhibit 2; a hearing held 
at Washington, D. C., before Examiner Macomber, on Oc¬ 
tober 6th and 7th, 1931, a certified copy of the transcript 
of the stenographer’s notes of, and of the Exhibits filed at, 
said hearing having been introduced into evidence at the 
trial herein at Plaintiffs’ Exhibit 5; a hearing held in New 
York, N. Y., before Examiner Cheseldine, on December 11, 
1931, a certified copy of the transcript of the stenographer’s 
notes of, and of the Exhibits filed at, said hearing having 
been introduced into evidence at the trial herein as Plain¬ 
tiffs’ Exhibit 4. All the evidence upon which said reports 
of Division 5 and of the full Commission were made was 
received at said hearings which were closed on De- 
305 cember 11,1931 and no further evidence on said com¬ 
plaints before the Commission asailing said express 
rates and refrigeration charges was received. 

5. The full Commission in its report on reargument dated 
November 7, 1933, 197 I. C. C. 85, annexed to the petition 
as Exhibit “G”, found as a fact that for the period from 
December 1, 1929 to March 3, 1933 the assailed express 
rates described therein were unreasonable or unduly prej¬ 
udicial to the extent that they exceeded 105 per cent of the 
then existing first-class freight rates. 

6. The full Commission in its report on reargument dated 
November 7, 1933, 197 I. C. C. 85, annexed to the petition 
as Exhibit “G”, found as a fact that for the period from 
March 3, 1933 to December 28, 1933 the assailed express 
rates described therein were unreasonable or unduly preju¬ 
dicial to the extent that they exceeded 105 per cent of the 
then existing first-class freight rates. 

7. The portion of Paragraph “2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 
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strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory were 
unreasonable to the extent that they exceeded 120 percent 
of first-class freight rates”, in so far as it states that the 
express rates were reasonable to the extent that they ex¬ 
ceeded 105 per cent of the first-class freight rates prior to 
March 3, 1933, is inconsistent with the entire remainder of 
the contents of said report. 

8. The portion of Paragraph ”2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 

that “prior to March 3, 1933, the assailed rates on 
306 fresh strawberries in carloads, in express service, 

under refrigeration, under through billing, from 
points in Florida to destinations in trunk-line territory, in¬ 
cluding the Buffalo-Pittsburgh district, and in New En¬ 
gland territory were unreasonable to the extent that they 
exceeded 120 percent of first-class freight rates”, in so far 
as it states that the express rates were reasonable to the 
extent that they exceeded 105 per cent of the first-class 
freight rates prior to March 3, 1933, is a mere conclusion, 
unsupported by particular statements of fact, and is insuf¬ 
ficient as a finding. 

9. The portion of Paragraph “2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 
strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory were 
unreasonable to the extent that they exceeded 120 percent 
of first-class freight rates”, in so far as it states that the 
express rates were reasonable to the extent that they ex¬ 
ceeded 105 per cent of the first-class freight rates prior to 
March 3, 1933, is unsupported by a basic finding to that 
effect, and is insufficient as a finding. 

10. The portion of Paragraph “2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 
strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
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destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory 

307 were unreasonable to the extent that they exceeded 
120 percent of first-class freight rates”, in so far as 

it states that the express rates were reasonable to the ex¬ 
tent that they exceeded 105 per cent of the first-class freight 
rates prior to March 3,1933, is without any evidence in said 
record closed December 11, 1931 to support it. 

11. There is no evidence contained in said record closed 
on December 11, 1931 which supports in any respect a state¬ 
ment, finding, or conclusion that a higher level of express 
rates was reasonable for the period prior to March 3, 1933 
than for the period ensuing thereafter. 

12. The full Commission in its report on reargument 
dated November 7, 1933, 197 I. C. C. 85, annexed to the pe¬ 
tition as Exhibit “G”, found: 

“7. That complainants in nos. 23972, 24145, 24671, 25463. 
and 25703 made shipments as described, and paid and bore 
the charges thereon at the rates and charges herein found 
unreasonable; that they were damaged thereby in the re¬ 
spective amounts of the differences between the charges 
paid and those which would have accrued at the rates and 
charges herein found reasonable; and that they are entitled 
to reparation in those amounts, with interest. They 
should comply with rule V of the Rules of Practice. The 
statements filed may list shipments made during the pen¬ 
dency of these proceedings if accompanied by proof in affi¬ 
davit form that complainants made such shipments and 
paid and bore the charges thereon. If defendants object 
to proof in that manner a further hearing may be re¬ 
quested.” 

13. The full Commission in its report on reargument 
dated November 7, 1933, 197 I. C. C. 85, annexed to the pe¬ 
tition as Exhibit “G”, found as a fact that for the period 
from December 1, 1929 to December 28, 1933, the assailed 
express refrigeration charges vrere unreasonable to the ex¬ 
tent that they exceeded 85 per cent of the then existing 
charges. 

308 Conclusions of Law 

1. The full Commission in its report on reargument dated 
November 7,1933,197 I. C. C. 85, annexed to the petition as 



GEO. ALLISON & CO., INC., ET AL. VS. INTER. COM. COM. 215 

Exhibit “G”, found as a fact that for the period from De¬ 
cember 1, 1929, to March 3, 1933 the assailed express 
rates described therein were unreasonable or unduly prej¬ 
udicial to the extent that they exceeded 105 per cent of the 
then existing first-class freight rates. 

2. The full Commission in its report on reargument dated 
November 7, 1933, 197 I. C. C. 85, annexed to the petition 
as Exhibit “G”, found as a fact that for the period from 
March 3, 1933 to December 28, 1933 the assailed express 
rates described therein were unreasonable or unduly preju¬ 
dicial to the extent that they exceeded 105 per cent of the 
then existing first-class freight rates. 

3. The portion of Paragraph “2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 
strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory were 
unreasonable to the extent that they exceeded 120 percent 
of first-class freight rates”, in so far as it states that the 
express rates were reasonable to the extent that they ex¬ 
ceeded 105 per cent of the first-class freight rates prior to 
March 3, 1933, is inconsistent with the entire remainder of 
the contents of said report. 

4. The portion of Paragraph “2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 

strawberries, in carloads, in express service, under 
309 refrigeration, under through billing, from points in 
Florida to destinations in trunk-line territorv, in- 
eluding the Buffalo-Pittsburgh district, and in New En¬ 
gland territory were unreasonable to the extent that they 
exceeded 120 percent of first-class freight rates”, in so far 
as it states that the express rates were reasonable to the ex¬ 
tent that they exceeded 105 per cent of the first-class freight 
rates prior to March 3, 1933, is a mere conclusion, unsup¬ 
ported by particular statements of fact, and is insufficient 
as a finding. 

5. The portion of Paragraph “2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 
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strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory were un¬ 
reasonable to the extent that they exceeded 120 percent 
of first-class freight rates”, in so far as it states that the 
express rates were reasonable to the extent that they ex¬ 
ceeded 105 per cent of the first-class freight rates prior to 
March 3, 1933, is unsupported by a basic finding to that 
effect, and is insufficient as a finding. 

6. The portion of Paragraph ‘‘2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 
strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district,' and in New England territory were un¬ 
reasonable to the extent that they exceeded 120 percent of 

first-class freight rates”, in so far as it states that 
310 the express rates were reasonable to the extent that 

they exceeded 105 per cent of the first-class freight 
rates prior to March 3, 1933, is without any evidence in 
the record closed December 11, 1931 to support it. 

7. There is no evidence contained in said record closed 
on December 11, 1931 which supports in any respect a 
statement, finding, or conclusion that a higher level of ex¬ 
press rates was reasonable for the period prior to March 3, 
1933 than for the period ensuing thereafter. 

8. The portion of Paragraph “2” in the formal “find¬ 
ings” on page 110 of said report of the full Commission 
that “prior to March 3, 1933, the assailed rates on fresh 
strawberries, in carloads, in express service, under refrig¬ 
eration, under through billing, from points in Florida to 
destinations in trunk-line territory, including the Buffalo- 
Pittsburgh district, and in New England territory were un¬ 
reasonable to the extent that they exceeded 120 percent of 
first-class freight rates”, in so far as it states that the ex¬ 
press rates were reasonable to the extent that they ex¬ 
ceeded 105 per cent of the first class freight rates prior to 
March 3, 1933, is insufficient as a finding, arbitrary and 
illegal, transcends the Constitutional and Statutory powers 
of the Commission, cannot be given effect without violating 
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petitioners’ rights under the Fifth Amendment to the Con¬ 
stitution of the United States, and is void and of no effect. 

9. The full Commission in its report on reargument dated 
November 7, 1933, 197 I. C. C. 85, annexed to the petition 
as Exhibit “G”, found: 

“7. That complainants in nos. 23972, 24145, 24671, 25463, 
and 25703 made shipments as described, and paid and bore 
the charges thereon at the rates and charges herein 
311 found unreasonable; that they were damaged there¬ 
by in the respective amounts of the differences be¬ 
tween the charges paid and those which would have accrued 
at the rates and charges herein found reasonable; and that 
they are entitled to reparation in those amounts, with in¬ 
terest. They should comply with rule V of the Rules of 
Practice. The statements filed may list shipments made 
during the pendency of these proceedings if accompanied 
by proof in affidavit form that complainants made such 
shipments and paid and bore the charges thereon. If de¬ 
fendants object to proof in that manner a further hearing 
may be requested.” 

10. The full Commission in its report on reargument 
dated November 7, 1933, 197 I. C. C. 85, annexed to the 
petition as Exhibit “G”, found as a fact that for the pe¬ 
riod from December 1, 1929 to December 28, 1933 the as¬ 
sailed express refrigeration charges were unreasonable to 
the extent that they exceeded 85 per cent of the then exist¬ 
ing charges. 

11. The proceedings which culminated in the report and 
order dated March 11, 1938 of Division 2, were reopened 
by the full Commission by order dated November 9, 1936, 
a copy of which order is attached to the petition as Exhibit 
“L”, “for the purpose of determining the amounts of rep¬ 
aration due complainants and interveners under the Com¬ 
mission’s findings in R. W. Burch, Inc. v. Railway Express 
Agency, Inc., 197 I. C. C. 85.” 

12. In “finding” in its report dated March 11, 1938, that 
the petitioners herein as complainants in said dockets 
“have been damaged thereby in the amounts of the differ¬ 
ences between the charges paid and those which would have 
accrued at the rates found reasonable in the original re¬ 
port herein” (i.e., the report of Division 5 dated Decem¬ 
ber 30, 1932, 190 I. C. C. 520), Division 2 exceeded 
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312 its jurisdiction and authority and acted in contra¬ 
vention of the instructions of the full Commission 

in its report on reargument dated November 7, 1933, 197 
I. C. C. 85, in which the full Commission found that said 
complainants have been damaged in the respective amounts 
of the differences between the charges paid and those w’hich 
would have accrued at the rates and charges found reason¬ 
able in said report on reargument dated November 7, 1933, 
197 I. C. C. 85. 

13. Division 2 in its report and order dated March 11, 
1938 should have ordered payment to said complainants of 
the moneys representing the amounts of the differences be¬ 
tween the charges paid by said complainants and those 
which would have accrued at the rates and charges found 
reasonable in the report of the full Commission on reargu¬ 
ment dated November 7, 1933, 197 I. C. C. 85. 

14. Division 2 in its report and order dated March 11, 
1938 “eliminated” “shipments which moved on and after 
March 3, 1933” in excess of its jurisdiction and authority 
and in violation of the instructions of the full Commission 
in its report on reargument dated November 7, 1933, 197 
I. C. C. 85, in which the full Commission found that said 
complainants “may list shipments made during the pen¬ 
dency of these proceedings.” 

15. Division 2 should not have eliminated shipments mov¬ 
ing during the pendency of the proceedings after March 
3, 1933. 

16. The refusal of Division 2 in its report and order dated 
March 11, 1938 to direct the payment of interest to peti¬ 
tioners as complainants in the dockets described in said 
report and order on the respective amounts of reparations 

awarded, for the period involved between November 

313 5, 1934 and July 23, 1936, was in excess and contra¬ 
vention of the jurisdiction of and instructions to 

Division 2 over the proceedings which had been reopened 
by the full Commission “for the purpose of determining 
the amounts of reparation due complainants and interven¬ 
ers under the Commission’s findings in R. W. Burch, Inc. 
v. Railway Express Agency, Inc., 197 I. C. C. 85”, the full 
Commission having found that the complainants and inter¬ 
veners had been damaged and were entitled to reparation 
“with interest.” 
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17. The refusal of Division 2 in its report and order dated 
March 11, 1938 to direct the payment of interest to peti¬ 
tioners as complainants in the dockets described in said 
report and order on the respective amounts of reparations 
awarded, for the period involved between November 5,1934 
and July 23, 1936, was arbitrary. 

18. The refusal of Division 2 in its report and order dated 
March 11, 1938 to direct the payment of interest to peti¬ 
tioners as complainants in the dockets described in said 
report and order on the respective amounts of reparations 
awarded, for the period involved between November 5,1934 
and July 23, 1936 was made to penalize the petitioners 
herein as said complainants for their judicial efforts to set 
aside the order of the said full Commission dated Novem¬ 
ber 7, 1933 in so far as it purported to fix express rates as 
reasonable up to 120 per cent of the then existing freight 
rates prior to March 3,1933. 

19. A writ or order of mandamus should issue out of this 
court directed to the Interstate Commerce Commission 
commanding it to make and enter an order or orders in 
Dockets 24145 and 24671 which shall direct payment by the 
defendants in said Dockets to the petitioners herein as com¬ 
plainants in said Dockets of all moneys paid by petitioners 

herein as express charges on shipments moving be- 
314 tween December 1, 1929 and March 3, 1933 in excess 
of 105 per cent, up to and including 120 per cent, of 
the then applicable first-class freight rates, with interest at 
the rate of 6 per cent per annum from the dates said charges 
were paid. 

20. A writ or order of mandamus should issue out of this 
court directed to the Interstate Commerce Commission com¬ 
manding it to make and enter an order or orders in Dockets 
24145 and 24671 which shall direct payment by the defen¬ 
dants in said Dockets to the petitioners herein as complain¬ 
ants in said Dockets of all moneys paid by petitioners here¬ 
in as express charges on shipments moving between March 
3, 1933 and December 28, 1933 in excess of 105 per cent of 
the then applicable first-class freight rates, with interest at 
the rate of 6 per cent per annum from the dates said charges 
were paid. 

21. A writ or order of mandamus should issue out of this 
court directed to the Interstate Commerce Commission 
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commanding it to make and enter an order or orders in 
Dockets 24145 and 24671 which shall direct payment by the 
defendants in said Dockets to the petitioners herein as com¬ 
plainants in said Dockets of all moneys paid by petitioners 
herein as express refrigeration charges on shipments mov¬ 
ing between December 1,1929 and December 28,1933 in ex¬ 
cess of 85 per cent of the then existing refrigeration charges, 
with interest at the rate of 6 per cent per annum from the 
dates said charges were paid. 

22. A writ or order of mandamus should issue out of this 
court directed to the Interstate Commerce Commission com¬ 
manding it to make and enter an order or orders in Dockets 
24145 and 24671 which shall direct payment by defen- 

315 dants in said Dockets to petitioners herein as com¬ 
plainants in said Dockets of interest on the amounts 

of reparation respectively awarded in its said order of 
March 11, 1938, annexed to the petition as Exhibit “T”, at 
the rate of 6 per cent per annum, for the period of time 
involved between November 6, 1934 and July 23, 1936. 

GEO. W. DALZELL 
Attorney for Plaintiffs. 

316 Judgment 

Filed January 23, 1939 

* • • 

This action having come on to be heard, and the Court 

upon consideration of the evidence and arguments of coun¬ 
sel orally and on brief, having concluded, found and deter¬ 
mined that the petition should be dismissed, it is 
Ordered and Adjudged, That the petition be and the same 
is hereby dismissed. 

This 23rd day of January, 1939. 

JENNINGS BAILEY 

Justice 

No objection as to form. 

GEO. W. DALZELL 
Attorney for petitioners 
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317 Notice of Appeal 

Filed January 27, 1939 

* # • 

Notice is hereby given this 27th day of January 1939, 
that the plaintiffs George Allison & Co., Inc., Harris Wish- 
natzki and Daniel Nathel, A. Carobine Company, Incorpo¬ 
rated; A. T. Conord & Brothers, Incorporated; Caruso, 
Rinella, Battaglia Company, Incorporated; H. Warne & 
Sons, Incorporated; Joseph Per rich and Louis Perrich; 
Herbert G. Miles, Herbert H. Miles and John T. Miles; 
Manuel Rothman and Isadore Solomon, and A. E. Free¬ 
man hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 23d day of January 1939, in favor of 
the respondent Interstate Commerce Commission against 
said plaintiffs. 

GEO. W. DALZELL 
Attorney for plaintiffs. 


Memorandum 

January 27, 1939 
Undertaking on appeal filed. 

318 Stipulation as to Record. 

Filed Feb. 21,1939 
# # • 

It Is Hereby Stipulated and Agreed by and between the 
attorney for the plaintiffs and the attorney for the respon¬ 
dent that the following portions of the record in the above 
entitled case be, and they hereby are, designated as the 
parts of the record, proceedings and evidence to be included 
in the record on appeal herein: 

1. Petition filed May 20, 1938, with exhibits 

2. Rule to show Cause filed May 20, 1938 

3. Answer filed June 13, 1938, with exhibits 

4. Traverse filed June 18, 1938 

5. Joinder in issue filed June 21, 1938 
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6. Transcript of proceedings at trial. The portions of 
the proceedings consisting of argument are designated by 
request of the appellants. 

7. Opinion filed November 18, 1938 

8. Findings of fact and conclusions of law filed January 
23,1939 

9. Plaintiff’s proposed findings of fact and conclusions 
of law submitted January 20, 1939 

10. Judgment entered January 23, 1939 

319 11. Notice of appeal filed January 27, 1939 
12. Court minutes 

13. This stipulation. 

It is Further Stipulated and Agreed, by request of the 
appellants, that the record of the proceedings before the 
Interstate Commerce Commission introduced into evidence 
at the trial of this action as plaintiffs’ exhibits numbers 
1, 2, 3, 4, and 5, be deemed to be part of the record on ap¬ 
peal although the same shall not be printed (the omission 
from printing being upon the request of the appellants). 

IT IS FURTHER STIPULATED AND AGREED that 
the reports of the Interstate Commerce Commission, which 
were introduced into evidence at the trial as plaintiffs’ ex¬ 
hibits numbered 6, 7, 8, 9, 10, 11, 12, 13 and 14, be included 
in the transcript of record but omitted from the printed 
record (the omission from printing being by request of 
the appellants). 

GEO. W. DALZELL 
Attorney for Plaintiffs 

THOMAS M. ROSS 
Attorney for Respondent, 
Interstate Commerce Commission. 

320 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss : 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 319, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 90198 at Law, wherein 
United States, on Relation of George Allison & Co., Inc., 
et al., are Plaintiffs and Interstate Commerce Commission, 
is Respondent, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 7th day of March, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7362. George Allison & Co., 
Inc., et al., Appellants, vs. Interstate Commerce Commis¬ 
sion. United States Court of Appeals for the District of 
Columbia Filed Mar 7-1939 Joseph W. Stewart, Clerk. 
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UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


—\ 


George Allison & Co. Inc., et al., 

Appellants, 

against 

Interstate Commerce Commission, 

Respondent. 


APPELLANTS’ BRIEF. 

Statement. 

This is an appeal by the plaintiffs, George Allison & 
Co. Inc., et al., from a judgment filed in the office of the 
Clerk of the United States District Court for the District 
of Columbia on January 23, 1939, which judgment dis¬ 
missed the petition for a writ or order of mandamus to 
the Interstate Commerce Commission* (R. p. 220). The 
case was heard below by Mr. Justice Bailey, who wrote 
a seventeen line memorandum which is to be found at 
page 204 of the record. The case is not believed to have 
been officially reported. 

The Gist of the Action. 

Express refrigeration charges and express rates 
were inaugurated by carriers, which were exorbitantly 
higher than all comparable charges and rates. They were 
assailed by the petitioners, shippers, in proceedings before 


* Hereinafter referred to as the Commission. 
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the Commission. The record of these proceedings was 
closed on December 11, 1931. The proceedings were 
heard in the first instance on said record by Division 5 
of the Commission, consisting of three members, which 
handed down the original report found in 190 I. C. C. 520, 
on December 30,1932. This report found that the assailed 
refrigeration charges were not shown to be unreasonable; 
and that the assailed express rates were unreasonable 
only to the extent that they exceeded the 120 per cent 
basis.* The proceedings were, however, reopened by the 
full Commission, and w r ere reargued on the same record 
before the full Commission. In the full Commission’s 
report on reargument handed down November 7, 1933, 
found in 197 I. C. C. 85, the full Commission modified 
Division 5’s report, finding the assailed refrigeration 
charges to be unreasonable in so far as they exceeded 85 
per cent of the existing charges, and the assailed express 
rates to be unreasonable to the extent that they exceeded 
the 105 per cent basis. 

The full Commission also found that the complainants 
had been damaged by the exaction of these unreasonable 
rates and charges, and that they were entitled to repara¬ 
tion in the respective amounts of the differences between 
the charges paid and those which -would have accrued at 
the rates and charges found reasonable, with interest (R. 
p. 98). Section 16 (1) of the Interstate Commerce Act 
requires that the Commission, where it determines that 
a party is entitled to an award of damages, “shall make 
an order directing the carrier to pay to the complainant 
the sum to which he is entitled on or before a day named.” 
Such an order is commonly called a reparation order, or 
an order for the payment of money. 

The Commission by Division 2, composed of three 
members, to whom was referred the question of the exact 
amount of reparation due under the findings of the full 


* The technical phrase used is “120 per cent of the construc¬ 
tive first-class freight rates”, referred to for convenience herein 
as “the 120 per cent basis”, or “the 120 per cent rates.” 
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Commission in its report on reargument , 197 I. C. C. 85, 
ordered payment of money representing only the sums 
exacted in excess of the 120 per cent express rates. It 
refuses to make an order for the payment of moneys rep¬ 
resenting the sums exacted in excess of 85 per cent of the 
refrigeration charges, and in excess of the 105 per cent 
express rates, the maximum reasonable rates found by 
the full Commission. It has accomplished this result 
through the very transparent subterfuge of ordering pay¬ 
ment of the reparation found to be due in the original 
report of Division 5, in the very face of the fact that that 
report was expressly superseded by the full Commission’s 
report on reargument . 

The action of a Division is the action of the Commis¬ 
sion until superseded. Thus the Commission ignores its 
own controlling findings in the report on reargument and 
refuses to order payment of the very reparation which 
the full Commission expressly found to be due the com¬ 
plainants. 

Division 2 also deliberately eliminated shipments 
which moved during the pendency of the proceedings, 
refusing to order payment of reparation on these ship¬ 
ments, despite the fact that the full Commission found 
that reparation was due the complainants on those ship¬ 
ments. 

Moreover, after the shippers had sought judicial re¬ 
view of one portion of the Commission’s order in the 
Federal Court, which suit was dismissed for want of 
jurisdiction under the negative order rule now repudiated 
in its entirety by the Supreme Court in the recent case 
of Rochester Telephone Corporation vs. United States , 
decided April 17, 1939, the Commission refused to order 
payment of interest on the excess sums collected which 
were ordered repaid, during the period of the court pro¬ 
ceedings, in order to penalize the shippers for having 
sought judicial review. This was done despite the fact 
that both Division 5 and the full Commission had ex- 
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pressly found that such interest was part of the repara¬ 
tion due to shippers (R. p. 98). 

Proof has been taken by the Commission as to the 
shipments made and charges paid so that ascertaining the 
amounts involved is a mere matter of mathematical com¬ 
putation. 

These facts are undisputed; but the Commission has 
never attempted to make an answer to the case made out 
by these facts; or to explain its action. Thus in the 
District Court, while being forced to admit that mandamus 
is the proper remedy here, the Commission did not an¬ 
swer on the merits, but relied entirely on technical 
grounds. It took refuge in the position that this action 
had been brought to compel the Commission “to make an 
order increasing the amount of damages awarded by it 
in a rate proceeding.” Some such view was apparently 
taken by the learned justice below’ in his seventeen line 
memorandum (R. p. 204). Since, however, he refused to 
pass upon the proposed findings of fact and conclusions 
of law submitted by the plaintiffs (R. p. 211), and the 
findings made are little more than repetition of admitted 
allegations of the petition, his views are not altogether 
clear. 

The relief sought by the petition is in no sense to com¬ 
pel the Commission to make an order “increasing” the 
amount of damages awarded by it, or to change its find¬ 
ings; but is to compel it to discharge its purely minis¬ 
terial duty under Section 16 (1) by ordering payment 
of the reparation which the full Commission has already 
found to be due. Without an order for the payment of 
the reparation already found to be due, the shippers are 
powerless to collect the money. 

Thus, the Commission has found that the shippers 
have been damaged by the unlawful exaction of unrea¬ 
sonable rates and charges and are entitled to the excess 
sums collected as their damage and reparation. But it 
refuses to order payment of the reparation already found 
to be due, as required by Section 16 (1). Mandamus is 
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the only remedy which the shippers have to compel the 
Commission to order payment of the reparation already 
found to be due. (7. C. C. v. U. S. ex rel. Campbell, 289 
U. S. 385, 393.) 


Facts. 

Substantially all the facts alleged in the petition are 
admitted in the respondent’s answer. Some new matter 
is alleged in the respondent’s answer, substantially all 
of which is admitted in the traverse. There is no real 
dispute on the facts of the case. 

The Original Proceedings Before the Commission 

( 1930 - 1934 ). 

The petitioners between December 1,1929 and Decem¬ 
ber 28, 1933 were engaged in the wholesale fruit and 
produce business and were shippers and receivers of 
fresh strawberries transported by express in carload lots 
from Florida to northern points, who paid the express 
and refrigeration charges thereon (R. p. 3). They were 
complainants or intervenors in support of complaints 
filed with the Interstate Commerce Commission in 1930 
and 1931, being parties in interest in Interstate Commerce 
Commission Dockets 24145 and 24671, which complaints 
were directed, among other things, against the express 
rates and refrigeration charges on carload shipments of 
strawberries from Florida to northern destinations, in¬ 
stituted on December 1, 1929. Said complaints assailed 
the express rates and refrigeration charges as unreason¬ 
ably high, unjustly discriminatory, and unduly prejudi¬ 
cial, and as violating Sections 1 and 3 of the Interstate 
Commerce Act. They prayed, among other things, that 
the Commission determine just and reasonable express 
rates and refrigeration charges for the period beginning 
December 1, 1929, and for the future, and award repa¬ 
ration upon shipments moving since December 1, 1929 
and during the pendency of the proceedings (paragraph 
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3, R. pp. 3, 4). These complaints came on for hearing 
on June 16 and 17, 1931, July 16, 1931 and December 
11, 1931, before Examiners appointed by the Commis¬ 
sion. The hearings and evidence were closed on Decem¬ 
ber 11,1931. The Examiner submitted a proposed order, 
exceptions thereto were filed by complainants and defend¬ 
ants alike, and the cases were argued before Division 5 
of the Interstate Commerce Commission on October 26, 
1932, on the record of said hearings before the Examiners 
closed December 11, 1931 (paragraphs 4, 5 and 6, (R. p. 
4 ). 

On December 30,1932, under the caption R. W. Burch, 
Inc., et al. vs. Railway Express Agency, Inc., et al., Docket 
23972, Division 5 handed down its report and order, which 
report and order embraced said Dockets 24145 and 24671. 
In said report Division 5 did find, among other things, 
that the express rates were unreasonable to the extent 
that they exceeded 120 per cent of the constructive first- 
class freight rates; that the refrigeration charges were 
not shown to be unreasonable; and that the complainants 
were damaged and entitled to reparation, with interest. 
Said express rates were ordered into effect on or before 
April 20, 1933 (paragraph 6, Exhibits “A” and “B”, 
R. pp. 4, 5, 17-59). 

On February 25, 1933 the complainants appealed to 
the full Commission for rehearing, reconsideration and 
reargument upon the complaints filed as aforesaid and 
said record, challenging the justness and reasonableness 
of express rates of 120 per cent of the first-class freight 
rates described by Division 5 and the denial by said Divi¬ 
sion as to relief of the refrigeration charges. This appeal 
was granted by the full Commission and the entire pro¬ 
ceedings were reopened for rehearing, reargument and 
reconsideration upon the said record closed December 11, 
1931 (paragraph 7, Exhibit “B-l”, R. pp. 5, 59, 60). 

Meanwhile the defendant carriers petitioned Division 5 
for permission to place in effect the 120 per cent express 
rates described by Division 5 on less than statutory 
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notice. Complainants objected to this application by writ¬ 
ten protest but said application was granted and said 
express rates became effective on or about March 3, 
1933 (paragraph 8, Exhibits “C”, “D”, “E” and “F”, 
R. pp. 6, 60-66). 

Oral argument on the said record which was the sub¬ 
ject of the Examiners’ report and upon which the order 
of Division 5 was made, was had by all parties in interest 
on June 14,1933 before the full Commission, and said full 
Commission handed down its report on or about Novem- 
bei 7,1933, modifying the findings of Division 5. The full 
Commission found the assailed refrigeration charges un¬ 
reasonable to the extent that they exceeded 85 per cent of 
those existing, and found that the express rates prescribed 
by Division 5 were without support, prescribing a reason¬ 
able maximum for express rates of 105 per cent (R. pp. 
97, 98). The full Commission found that the shippers 
were damaged in the amounts of the excess sums collected, 
and entitled to reparation in those amounts (R. p. 98). 

These express rates and refrigeration charges were 
ordered into effect on or before December 28,1933 (para¬ 
graph 9, Exhibits “G” and “H”, R. pp. 6, 7, 66-106). 

On December 7, 1933 complainants petitioned the full 
Commission for clarification and modification of its order 
upon the ground that in substance the Commission had 
purported to fix, for the period prior to March 3, 1933, 
express rates on the basis of 120 per cent of existing first- 
class freight rates, arbitrarily and illegally, having stated 
in its own report upon the said record that it was the fact 
that such rates were unreasonably high, unduly dis¬ 
criminatory and unduly prejudicial, and having con¬ 
demned the 120 per cent basis found by Division 5; that 
the said findings and order of the full Commission pur¬ 
porting to fix the aforesaid rates on the 120 per cent basis 
prior to March 3,1933 were made without any evidence to 
sustain them, were arbitrary and illegal and violated com¬ 
plainants ’ rights. Said petition was “denied” by an 
order of the full Commission dated January 2,1934 (para¬ 
graph 10, Exhibit “I”, R. pp. 7,106). 
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The Suit by the Carriers (1933-1934). 

On or about December 15,1933, the defendants in said 
Dockets, Railway Express Agency, Inc., et al., brought 
suit under the Urgent Deficiencies Act in the United 
States District Court for the Southern District of New 
York, to enjoin the said order of the Commission dated 
November 7, 1933, attached to the petition herein as Ex¬ 
hibit “H” (R. p. 102), which incorporates by reference 
the full Commission’s report on reargument which is at¬ 
tached to the petition as Exhibit “G” (R. p. 66) in so far 
as said order required the reduction in express rates to 
the basis of 105 per cent of the first-class freight rates, 
and reduced refrigeration charges to the basis of 85 per 
cent of the then existing charges, alleging that said re¬ 
duced rates and charges so prescribed were confiscatory, 
and without evidence to support their reasonableness. A 
statutory three judge court promptly convened and on 
March 7, 1934 dismissed the bill of complaint on the 
merits, on the ground that the evidence in said record 
closed in 1931 supported the reasonableness of the reduced 
rates and charges. The decree was entered in July 1934, 
and no appeal therefrom was taken by the carriers (R. 
P-8). 

The effective date of the Commission’s order of Novem¬ 
ber 7, 1933 was originally stated therein to be December 
28,1933. After the institution of this suit by the Railway 
Express Agency and other carriers, however, the effec¬ 
tive date of said order of the Commission was extended 
to January 27,1934, by an order of the Commission dated 
December 18,1933, then to February 5, 1934, by an order 
of the Commission dated January 5, 1934, and then until 
ten days after the rendition by the court of a decision, by 
an order of the Commission dated January 26, 1934 (re¬ 
spondent’s answer, paragraph V, Exhibits 1, 2 and 3 at¬ 
tached thereto, R. pp. 125, 131-135). 
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The Suit by the Shippers (1934-1935). 

On November 5, 1934, suit was instituted by the peti¬ 
tioners herein, among others, in the United States Dis¬ 
trict Court for the Southern District of New York, under 
the Urgent Deficiencies Act, praying that said order of 
the Commission be annulled and set aside in so far as it 
purported to fix rates on the 120 per cent basis. This suit 
in equity was numbered 79-142, and was discontinued by 
consent. On April 25, 1935, a similar suit was sub¬ 
sequently started, known as Equity 80-188, and answers 
therein having been filed by the United States of America 
and the Interstate Commerce Commission, it came on for 
hearing before a three judge court wdiich dismissed the 
bill for want of jurisdiction under the “negative order” 
rule now repudiated by the Supreme Court in Rochester 
Telephone Corporation vs. United States, decided April 
17,1939. A decree to that effect was entered on Septem¬ 
ber 11,1935 (12 Fed. Supp. 862). On September 20,1935, 
the plaintiffs in said suit appealed to the Supreme Court 
of the United States, and a jurisdictional statement on 
said appeal was filed by them as appellants on November 
5, 1935; and without said appellants having filed a brief 
or argued in support of said appeal in any respect, the 
Supreme Court affirmed the decree below on November 11, 
1935. A petition for rehearing was denied on December 
12, 1935. The lower court’s opinion stated that the de¬ 
fendants did not attempt to support the order on the 
merits (R. pp. 8, 9). 


Subsequent Proceedings before the Commission 

(1936-1938). 

Thereafter and by petition filed April 4, 1936, on 
behalf of the petitioners herein, the Commission was 
petitioned for reopening, reargument and reconsidera¬ 
tion, petitioners praying that said Dockets 24145 and 
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24671 be reopened for rearguinent and reconsideration, 
that the conclusion in the formal finding No. 2 in the Com¬ 
mission’s report and order of November 7, 1933, be 
modified to state in accordance with the body of the report 
that the express rates were unreasonable prior to March 
3, 1933 in so far as they exceeded 105 per cent of the first- 
class freight rates. This petition was “denied” by the 
Commission’s order dated June 8, 1936 (paragraph 14, 
Exhibit “ J”, R. pp. 9,107). 

On July 13, 1936, petitioners, through their attorney, 
F. Trowbridge vom Baur, requested the defendant in said 
Dockets, Railway Express Agency, Inc., to certify Rule 
V statements listing the shipments made and charges paid 
by petitioners, between December 1, 1929 and December 
28, 1933 (R. p. 9). The Railway Express Agency, Inc. 
refused to certify the Rule V statements bv letter dated 
July 24, 1936 which stated that petitioners were not 
entitled to any reparation (R. pp. 9,108), and on July 30, 
1936, the petitioners herein filed a petition with the Com¬ 
mission to reopen the proceedings for the purpose of de¬ 
termining the amount of reparation due under the full 
Commission’s findings in its report on rcargumcnt (197 
I. C. C. S5) (R. p. 10). The proceedings were reopened 
by the full Commission on November 9,1936 for this pur¬ 
pose (paragraph 15, Exhibit “K”, R. pp. 10,109). 

A hearing was held on January 11, 1937 before an 
Examiner at which proof was taken as to the shipments 
which were made and charges paid, and said Examiner 
thereafter submitted a proposed report to which excep¬ 
tions were taken. A brief was filed with the Secretary 
of the Commission by petitioners herein on July 8, 1937. 
The Railway Express Agency, Inc. filed its brief on July 
17,1937. On August 12,1937, the Dockets were scheduled 
for oral argument on October 13,1937 at ten o’clock A. M. 
before the full Commission (Exhibit “M”, R. pp. 10,110). 
Thereafter and by order dated September 30, 1937, the 
full Commission, of its own motion, and after said briefs 
had been filed, cancelled said oral argument before the 
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full Commission, and reassigned said Dockets for oral 
argument on November 3,1937 at ten o’clock A. M. before 
Division 2 (Exhibit “N”, R. pp. 10, 111). The petitioners, 
by their attorney, F. Trowbridge vom Baur, objected to 
cancelling of said oral argument before the full Commis¬ 
sion by letters to the Secretary of the Commission and 
its Chief Examiner (Exhibits “0”, “P”, “Q” and “R”, 
R. pp. 10,111-116). The proceedings were argued before 
Division 2 of the Commission on November 3, 1937, at 
which time the Commission, for the third time, was urged 
to reopen the proceedings and change the conclusion in 
formal finding No. 2 to the effect that the express rates 
were reasonable up to 120 per cent prior to March 3,1933, 
to accord with the true finding of the full Commission and 
the body of its own report to the effect that rates in excess 
of 105 per cent were unreasonable. The Division handed 
down its report and order on March 11, 1938 (Exhibits 
“S” and “T”, R. pp. 11, 116-123). 


The Report and Order of March 11, 1938. 

By these (R. pp. 116-123), Division 2 did the follow¬ 
ing: 

1. It ordered the payment of reparation in 
accordance with the findings in the original report 
of Division 5, 190 I. C. C. 520, viz., moneys paid 
only in excess of the 120 per cent basis of express 
rates on shipments moving during the period in 
question which began December 1, 1929 notwith¬ 
standing the fact that the full Commission, by 
order of November 9, 1936 (R. p. 109) specifically 
reopened the proceedings for the sole purpose of 
determining the amounts of reparation due under 
the findings of the full Commission in its report 
on reargument of November 7, 1933, 197 I. C. C. 
85 (R. pp. 66-98). 
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2. Division 2 refused to order repayment of 
the moneys exacted by the railroads in excess of 
85 per cent of the existing refrigeration charges, 
although the controlling report of the full Commis¬ 
sion on reargument had found that the assailed 
refrigeration charges were unreasonable to the ex¬ 
tent that they exceeded 85 per cent of those exist¬ 
ing, and had found the shippers to be entitled to 
reparation in the amount of the excess sums col¬ 
lected (R. pp. 97-99). 

3. Division 2 refused to order repayment of 
the moneys unlawfully exacted by the railroads in 
excess of the 105 per cent express rates for any 
period, and specifically eliminated shipments mov¬ 
ing after March 3, 1933 despite the fact that the 
full Commission had specifically found that the 
shippers were damaged and entitled to reparation 
on these shipments, and in the complete absence of 
any controversy over the fact that the maximum 
reasonable level of express rates after March 3, 
1933 was 105 per cent. 

4. The report relieved the defendant carriers 
from the payment of interest during the period 
from November 5, 1934, to July 23, 1936, notwith¬ 
standing that the full Commission, by its report of 
November 7, 1933, had determined that the com¬ 
plainants were entitled to reparation, with interest. 
The order of Division 2, however, in addition ex¬ 
empted the Express Agency from the payment of 
interest for the period from March 7,1934, to July 
23, 1936, which in substance was a further gift to 
the Express Agency of eight months’ interest on 
$30,000.00. On its face this was even inconsistent 
with its own report. 
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The Action of the Commission of its Own Motion 
after the Institution of this Mandamus Suit. 

The petition for mandamus herein was filed May 20, 
1938. The answer of the respondent, Interstate Com¬ 
merce Commission, was received June 13,1938. On June 
10, 1938, twenty-one days after service of the petition 
upon the Commission and three days before it was 
required by law to file its answer, the following was re¬ 
ceived from the Commission by counsel for the com¬ 
plainants : 

“INTERSTATE COMMERCE COMMISSION 
Washington 

June S, 1938. 

Docket No. 24145 

WlSHNATZKI & NaTHEL 


v. 

Railway Express Agency, Inc. et al. 
(Embracing Docket No. 24671, Caruso, Rinella, 
Battaglia Company, Inc. v. Railway Express 
Agency, Inc. et al.) 

Notice to the Parties : 

The Commission, Division 2, on March 11,1938, 
filed and entered its report and order on further 
hearing in the above-entitled proceeding. On 
March 21, 1938, through inadvertence, what pur¬ 
ported to be copies of the report and order were is¬ 
sued and served upon parties to the proceeding. 

Attached hereto is a copy of the report and 
order adopted by the Division. Will you please 
substitute this copy for the copy served on you 
on March 21, 1938, and kindly return the incorrect 
copy to this office. 

W. P. Bartel, 

Secretary.” 

•> 

The order attached to this “notice” was word for word 
the same as the previous order except that the date 
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“November 5, 1934” was substituted for “March 7, 
1934. ’ ’ This ‘ ‘ notice ’ ’ and order is attached to the answer 
of the respondent, Interstate Commerce Commission, as 
Exhibit No. 4 (R. pp. 128, 136). 


The Findings of the Full Commission in Its November 7, 
1933 Report which Division 2 Evaded. 

In its report on reargument the full Commission made 
three definite, significant findings: 

1. The full Commission found that the assailed 
refrigeration charges were unreasonable to the ex¬ 
tent that they exceeded 85 per cent of those exist¬ 
ing (finding no. “3”, R. p. 97). 

2. The full Commission found that the assailed 
express rates were unreasonable to the extent that 
they exceeded 105 per cent, although it inserted an 
invalid conclusion in its formal finding “2” (R. p. 
97) to the effect that prior to March 3, 1933 the 
express rates were reasonable up to 120 per cent. 
We shall hereinafter demonstrate in Point Five 
hereof that this statement is flatly inconsistent with 
the body of the report, entirely unsupported by 
particular statements of fact, without any evidence 
whatsoever in the record which was closed in 1931 
to support it, that it is a purely arbitrary state¬ 
ment, and is illegal, void and of no effect; and that 
it transcends the Constitutional and Statutory 
powers of the Commission and violates petitioners’ 
rights under the Fifth Amendment to the Constitu¬ 
tion of the United States (paragraphs 18,19, 20 and 
21, R. pp. 11,12). 

3. The full Commission found that the com¬ 
plainants had paid the charges at the assailed rates 
and charges found unreasonable and were damaged 
and entitled to reparation on all shipments, includ- 
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ing those made during the pendency of the proceed¬ 
ings, in the amounts of the excess sums collected, 
with interest. 

The Relief Sought by Mandamus in this Case. 

The full Commission has “found reparation due but 
declines to order payment.” 7. C. C. vs. United States, 
ex rel. Campbell, 289 U. S. 385, 393. It has declined to 
i order payment of this reparation through the subterfuge 
5 of basing the order for payment of reparation which it 

, has made on Division 5’s original report which was super¬ 

seded by the full Commission’s report on reargument. 
The purpose of this suit is to compel the Commission to 
order payment of the reparation which it has found to be 
due. Thus, 

1. The full Commission has found that the as¬ 
sailed refrigeration charges were unreasonable to 
the extent that they exceeded 85 per cent of those 
existing, and that the shippers were damaged and 
entitled to reparation in the amounts collected in 
excess of that level. It refused to order payment 
of this reparation. One purpose of this suit is to 
compel it to order its payment. 

2. The full Commission has found, without any 
controversy, that the assailed express rates were 
unreasonable to the extent that they exceeded the 
105 per cent basis after March 3, 1933, and that 
the shippers were damaged and entitled to repa¬ 
ration in the amounts collected in excess of that 
level. The Commission refuses to order payment 
of this reparation. The purpose of this suit is to 

| compel the Commission to order its payment. 

3. The full Commission has found that the as¬ 
sailed express rates were unreasonable prior to 
March 3,1933 to the extent that they exceeded 105 



16 


per cent, and that the shippers were damaged and 
entitled to reparation in the amounts collected in 
excess of that level. (The character of this finding 
is not altered by the presence of an invalid con¬ 
clusion to the effect that the express rates were 
reasonable up to 120 per cent prior to March 3, 
1933.) The Commission refuses to order payment 
of this reparation. The purpose of this suit is 
to compel the Commission to order its payment. 

4. The full Commission found that the shippers 
were entitled to interest on the excess sums col¬ 
lected as part of their damage and reparation. It 
refuses to order payment of a portion of that in¬ 
terest. The purpose of this suit is to compel the 
Commission to order its payment. 

The duty of the Commission to order payment of repa¬ 
ration found to be due is purely ministerial. 


POINT ONE. 

The Commission is under a ministerial duty to 
order payment of the reparation it found to be due the 
shippers in its report on reargument, 197 I. C. C. 85. 

Since the attorney for the Commission, in the court 
below, stated repeatedly that the petitioners are attempt¬ 
ing to “spell out of the Commission’s report some find¬ 
ing of damage” and that the Commission “never did find 
damages to the extent urged” we take special care in 
pointing out the finding of the full Commission in its re¬ 
port on reargument of November 7, 1933, 197 I. C. C. 85 
(R. p. 98), which found that the complainants were dam¬ 
aged in specific amounts and were entitled to reparation 
in those amounts on all shipments made during the 
pendency of the proceedings. 
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A. The Full Commission found that the Complai n a n ts were 
Dama g ed and were Entitled to Reparation on all Shipments 
made. 

Finding No. 7 in the full Commission’s report on re¬ 
argument, on page 111 of 197 I. C. C., is as follows (R. 
p.98): 

“7. That complainants in nos. 23972, 24145, 
24671, 25463, and 25703 made shipments as de¬ 
scribed, and paid and bore the charges thereon at 
the rates and charges herein found unreasonable; 
that they were damaged thereby in the respective 
amounts of the differences between the charges 
paid and those which would have accrued at the 
rates and charges herein found reasonable; and 
that they are entitled to reparation in those 
amounts, with interest. They should comply with 
rule V of the Rules of Practice. The statements 
filed may list shipments made during the pendency 
of these proceedings if accompanied by proof in 
affidavit form that complainants made such ship¬ 
ments and paid and bore the charges thereon. If 
defendants object to proof in that manner a further 
hearing may be requested.” 

It is to be noted that the Commission not only found 
the petitioners damaged and entitled to reparation, but 
it also specified the amount of reparation due—namely, 
the differences between what the shippers paid and what 
they should have paid on the basis of reasonable rates 
and charges. All necessary to ascertain the exact amount 
of reparation due is multiplication of the number of cars 
by the overpayment per car, proof of which has been 
taken. This is, moreover, no more than the law requires; 
for it is settled by decisions of the Supreme Court that 
one who pays an unreasonable rate is damaged in the 
amount of the unlawful excess exacted, as a matter of 
law. 

Thus, in 7. C. C. vs. United States, 289 U. S. 385, which 
was a mandamus case remarkably similar to the present 



case, and which will be referred to hereinafter, Mr. Justice 
Cardozo said (p. 390): 

“Overcharge and discrimination have very dif¬ 
ferent consequences, and must be kept distinct in 
thought. When the rate exacted of a shipper is ex¬ 
cessive or unreasonable in and of itself, irrespec¬ 
tive of the rate exacted of competitors, there may 
be recovery of the overcharge without other evi¬ 
dence of loss* ‘The carrier ought not to be al¬ 
lowed to retain his illegal profit and the only one 
who can take it from him is the one that alone was 
in relation with him, and from whom the carrier 
took the sum. 7 Southern Pac. Co. v. Darnell- 
Taeuzer Co., supra, p. 534.” 

And in L. <fc N. It. It. vs. Sloss-SIte field Co., 269 U. S. 
217, the court, per Mr. Justice Brandeis, stated (p. 235): 

“The objection urged is not that the company 
failed to make specific proof of pecuniary loss—the 
failure held in Pennsylvania It. It. Co. v. Interna¬ 
tional Coal Mining Company, 230 U. S. 1S4, 20(5, 
to be fatal in a suit under § 2 for unjust dis¬ 
crimination, and in Davis v. Portland Seed Co., 264 

S. 403, to be fatal in a suit under ^4 for viola¬ 
tion of the* long-and-short-liaul clause. The car¬ 
rier concedes, as it must under Southern Pacific 
Co. v. Darnell-Taeuzer Lumber Co.. 245 V. 8. 531, 
that a recovery for excessive freight charges can 
be had under § 1 without specific proof of pecuniary 
loss, and that the measure of damages is the 
amount of the excess exacted.” 

And likewise in Spillar vs. Atchison. T. tf .S'. F. Ity. Co., 
253 U. 8. 117, it was said (p. 132) : 

“The principal defense before the Commission 
was that the payment of a published rate after¬ 
wards decided to have been excessive was not evi¬ 
dence that the party who paid the freight sustained 
damage to the extent of the excess. The Circuit 


* Unless otherwise noted all emphasis in this brief is ours. 


19 


Court of Appeals sustained this contention at the 
first hearing, 246 Fed. Hep. 1, 23. But it has since 
been ruled otherwise by this court, Southern 
Pacific Co. v. Darnell-Taenzer Lumber Co., 245 
U. S. 531, 534; and, in view of this, upon the re¬ 
hearing the Circuit Court of Appeals withdrew 
this part of its former opinion, 249 Fed. Rep. 
677.” 

See also 

Meeker (0 Co. vs. Lelngli Valley R. R. Co., 236 
U. S. 412; and 

Xcw York, N. II. <C II. R. Co. vs. Ballou <£ Wright, 
242 Fed. 862. 

B. Section 16(1), of the Interstate Commerce Act re¬ 
quires the Commission to Order Payment of the 
Amount of Damage or Reparation Due. 

This is clearly set forth in paragraph (1) of Section 
16 of the Interstate Commerce Act as follows; 

, par. (1) Orders by Commission for pay¬ 
ment of damages. If, after hearing on a complaint 
made as provided in section 13 of this chapter, 
the commission shall determine that any party 
complainant is entitled to an award of damages 
under the provisions of this chapter for a violation 
thereof, the commission shall make an order di¬ 
recting the carrier to pay to the complainant the 
sum to which he is entitled on or before a day 
named.” 

C. The Commission is under a Ministerial Duty to Order 
Payment of Reparation found to be due. 

The attorney for the Commission admitted at the 
trial below that if the Commission found that a shipper 
was damaged and reparation was due but refused to 
order payment as required by Section 16, the District 
Court had power to compel the Commission by mandamus 
to order payment of the reparation found to be due (R. 
pp. 184, 185). 
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The Commission will probably argue as it did below 
that under Section 9 of the Interstate Commerce Act the 
shippers are bound by the Commission’s finding of dam¬ 
age and award of reparation, because the shippers sought 
reparation and an award of damages before the Com¬ 
mission. And, as it argued below, it will probably claim 
here that this suit seeks a greater award of, or increased, 
reparation or damages in court, contrary to the mandate 
of Section 9. But that argument merely sets up a straw 
man which can be easily demolished. That argument 
merely begs the question. For, in this case, there is no 
demand for a greater award of reparation or damage, or 
for increased reparation. The plain fact here is that the 
Commission has found damage, and has found reparation 
to be due the shippers, but refuses to order full payment 
thereof. Instead of seeking greater or increased repara¬ 
tion and damages, this suit merely asks this Court to 
compel the Commission to order payment of the repara¬ 
tion which the Commission itself has already found to 
be due to the shippers. 

However, the Commission will probably claim that 
the cases of Standard Oil Co. vs. United States, 283 U. S. 
255, Baltimore <& Ohio R. Co. vs. Brady, 28S U. S. 448, 
Brady vs. Interstate Commerce Commission, 43 F. (2d) 
847, 283 U. S. 804, Southern Transportation Co. vs. Inter¬ 
state Commerce Commission, 47 F. (2d) 411 and 61 F. 
(2d) 925, Interstate Commerce Commission vs. Capital 
Grain <& Feed Co., 35 F. (2d) 1012, are controlling here. 

In the Standard Oil Co., Southern Transportation Co. 
and Capital Grain & Feed Co. cases, the Commission had 
refused to find damage and award reparation, having 
dismissed the complaints which sought reparation and 
denied any relief. In the two Brady cases the Commission 
had found that the shipper was damaged and entitled 
to approximately $12,000 reparation. The shipper, how¬ 
ever, claimed that he was entitled to $57,000. In Brady’s 
suit against the Interstate Commerce Commission, 43 F. 
(2d) 847, an injunction was sought to set aside the Com- 
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mission’s finding of damage and direct the Commission 
to make “corrected findings and a supplemental order”. 
In the second case, that brought by Brady against the 
Baltimore & Ohio, 288 U. S. 448, the shipper sued in the 
Federal court for $57,000 instead of for the $12,000 he 
had been awarded. In both cases the court held that 
the shipper was bound by the Commission’s finding of 
damage, and that the shipper could not obtain a greater 
award of damages in court than that awarded him by 
the Commission. It is plain that in all those cases the 
shipper did seek increased damages and reparation in 
court, and we have no quarrel with those decisions. In 
the first group of cases no damages or reparation what¬ 
soever had been awarded, while in the Brady cases the 
shipper sought more reparation than had been awarded. 

The present case, however, presents the exact converse 
of the situation in all those cases. For here the Com¬ 
mission has found that the shippers are damaged and 
entitled to reparation; but while finding reparation to 
be due the shippers, it refuses to order the payment 
thereof. The purpose of this suit is not to obtain more 
reparation than that awarded by the Commission, but 
only to compel it to order payment of the full amount of 
reparation already found to be due. 

The correctness of granting mandamus in this case 
can thus be said to be established by the leading case of 
1. C. C. v. U. S. ex rel. Campbell , 289 U. S. 385. In that 
case certain rates were attacked as unjustly discrimina¬ 
tory, and the Commission held that while the rates insti¬ 
tuted by the carriers were reasonable of themselves, they 
were unduly prejudicial to complainants and unduly 
preferential to complainants’ competitors. The Commis¬ 
sion, however, held that the record would not support an 
award for damages, as no damages had been proven and 
discrimination alone did not establish damage. The com¬ 
plainants then sued in the Supreme Court of the District 
of Columbia for a writ of mandamus commanding the 
Commission to award damages and order their payment. 
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The petition for writ of mandamus was dismissed in the 
Supreme Court. On appeal the Court of Appeals reversed 
and granted the writ holding that the Commission had 
found damage. The Supreme Court then granted cer¬ 
tiorari, reversed judgment and denied the petition. Its 
opinion pointed out the correctness of the remedy of 
mandamus, refusing to issue the writ only because there 
had been no finding of damage. The court stated that if 
the Commission had found reparation to be due but 
declined to order payment, mandamus would have been 
available to hold the Commission to its duty under Sec¬ 
tion 16 (1). The opinion of the court, by Mr. Justice 
Cardozo, stated, among other things: 

“The respondent, conceding these restrictions 
upon the remedies available in the courts, professes 
to abide by them. The argument is that damages 
were found by the Commission, and after being 
found were arbitrarily withheld. Damages were 
found, it is said, because the evidentiary facts 
set forth in the findings lead to a conclusion of 
damage in a determinate amount, and lead to that 
conclusion as an inference of law. Damages, being 
found, were arbitrarily withheld, because discre¬ 
tion is excluded when the loss is ascertained. In 
that view, the denial of an award is the breach 
of a ministerial duty to be corrected by mandamus, 
as if a court after determining in favor of a suitor 
the amount of his recovery were to refuse him 
execution. 

“1. ‘The record will not support an award of 
reparation based on the undue prejudice found to 
exist.’ This is not a finding that damages in the 
sum of $15 per car or in any other sum have been 
suffered by the complainant, but will not be 
awarded. This is a finding that upon the evidence 
before the Commission, which is not before us, 
there is not a sufficient basis for a finding of any 
damage whatever. Nothing in the recital of eviden¬ 
tiary facts is inconsistent as a matter of law with 
this negation of loss. The Commission does not 
find, and the complahiant does not assert, that the 
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rate was unreasonable in the sense that it would be 
subject to condemnation if a like rate had been 
charged to others similarly situated. What is 
unlawful in the action of the carriers inheres in 
its discriminatory quality, and not in anything 
else. When discrimination and that alone is the 
gist of the offense, the difference between one rate 
and another is not the measure of the damages 
suffered by the shipper. Penn. R. Co. v. Interna¬ 
tional Coal Co., 230 U. S. 184; Mitchell Coal Co. v. 
Penn. R. Co., 230 U. S. 247, 258; Southern Pacific 
Co. v. Darnell-Taenzer Co., 245 U. S. 531, 534; 
Keogh v. C. & N. W. Ry. Co., 260 U. S. 156,165. Cf. 
Postal Tel. Cable Co. v. Associated Press, 228 
N. Y. 370, 379, 380, 127 N. E. 256. It is an eviden¬ 
tiary circumstance to be viewed along with others 
in the setting of the occasion. It is not the measure 
without more. Penn. R. Co. v. International Coal 
Co., supra; Keogh v. C. & N. W. Ry. Co., supra. 

“Overcharge and discrimination have very dif¬ 
ferent consequences, and must be kept distinct in 
thought. When the rate exacted of a shipper is ex¬ 
cessive or unreasonable in and of itself, irrespective 
of the rate exacted of competitors, there may be 
recovery of the overcharge without other evidence 
of loss. ‘The carrier ought not to be allowed to 
retain his illegal profit and the only one who can 
take it from him is the one that alone was in rela¬ 
tion with him, and from whom the carrier took the 
sum.’ Southern Pac. Co. v. Darnell-Taenzer Co., 
supra, p. 534. But a different measure of recovery 
is applicable ‘where a party that has paid only the 
reasonable rate sues upon a discrimination because 
some other has paid less.’ So. Pac. Co. v. Darnell- 
Taenzer Co., supra. Such a one is not to recover as 
of course a payment reasonable in amount for a 
service given and accepted. lie is to recover the 
damages that he has suffered, which may be more 
than the preference or less {Penn. R. Co. v. Inter¬ 
national Coal Co., supra, pp. 206, 207), but which, 
whether more or less, is something to be proved 
and not presumed. Ibid, t>. 204. ‘Recovery cannot 
be had unless it is shown that, as a result of defend¬ 
ant’s acts, damages in some amount susceptible of 
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expression in figures resulted.’ Keogh v. C. & 
N. W. Ey. Co., supra, p. 165. The question is 
not how much better off the complainant would be 
today if it had paid a lower rate. The question is 
how much worse off it is because others have paid 
less. 

• * • # • 

“2. The result, however, would be the same if 
we were to assume arguendo, that there was error 
of law in the refusal to find the ultimate fact of 
damage as an inference from the evidentiary facts 
set out in the decision. The respondent even then 
is faced with the difficulty that the Commission did 
not think the inference permissible, and so declined 
to make it. One has only to read the opinions in 
Pennsylvania R. Co. v. International Coal Co., 
supra, and the cases that have followed it, to see 
how much the rule of damages is beset by delicate 
distinctions, how preeminently in applying it there 
is a call upon the judge to think and act judicially, 
to use judgment and discretion. Errors of law in 
the discharge of a function essentially judicial are 
not subject to be corrected through the writ of 
mandamus any more than errors of fact. If the 
Commission has declined to listen to the claim for 
reparation, or finding reparation due had declined 
to order payment, mandamus might have been 
available to hold it to its duty. That is not what 
happened.” 

The opinion of the lower court in the Campbell case, 
63 Fed. (2d) 358, concluded that damage to the complain¬ 
ant had been found. Thus this opinion carefully stated 
(p. 360): 

“From what we have already said, it is obvi¬ 
ous that in this case appellant has shown, and the 
commission has found, the violation of law com¬ 
plained of, and likewise that appellant had sus¬ 
tained an injury' and pecuniary loss by reason of 
the injury to the extent of $15 for each car of 
lumber shipped within the statutory period. In 
these circumstances it would seem to us that there 
is no ground upon which refusal on the part of the 
commission to enter the order for reparation can 
be sustained. But the contrary of this is neverthe- 
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less urged, and it is insisted that the commission 
having said that appellant is not entitled to repara¬ 
tion, that question is foreclosed and to award the 
writ would be to require it to make an award con¬ 
trary to its judgment and discretion. In other 
words, that its determination of the fact is the 
exercise of a jurisdiction conferred upon it by 
law, and that to challenge this by mandamus would 
be to convert the writ into an appeal or writ of 
error, w’hich it has been repeatedly held may not 
be done. 

‘ ‘ But this reasoning does not appeal to us. The 
object and purpose of the act are clear. It was 
passed to require not only just and reasonable rail¬ 
road rates but also to preserve to shippers equal 
competition by the maintenance of equality of rates 
and thus equality of opportunity, and so in a case 
in which, as in this, the question is one of competi¬ 
tive rates or charges discriminatory as between 
shippers in the same territory, gives power to the 
commission, when such a charge is sustained, to do 
two things—to require the carrier to cease and to 
require it to make reparation to the injured shipper. 
It is quite true that the act gives the commission 
wide latitude and great powers, and properly so, 
and it is equally true that in a proceeding of this 
nature a court will not review the decision of the 
commission on the merits or compel a particular 
exercise by the commission of its judgment or 
discretion, but where the commission has exercised 
all of its jurisdiction and exhausted all its discre¬ 
tion and has made a definite, conclusive, under¬ 
standable finding of facts, including the fact of dam¬ 
age and the fact of loss sustained thereby, the 
question is not one of those stated above, hut is 
rather whether in such circumstances the writ is 
one to require the commission to perform a specifc 
duty prescribed by the act. We think it is, and w*e 
likewise think that to reach a different conclusion 
would require us to confess our impotenev to cor¬ 
rect a judgment of the commission based on a con¬ 
clusion not only unsupported by facts but directly 
in the teeth of its own findings of facts. This we 
are unwilling to do. 

• • • • • 
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“If we should hold that the commission may not 
he required to reach a conclusion consonant with its 
own findings, section 16 of the act would, we think, 
be meaningless. It would be to construe the lan¬ 
guage of the section, ‘If the commission shall deter¬ 
mine that any party complainant is entitled to an 
award of damages,’ to mean that the discretion of 
the commission, to ‘determine,’ was not subject to 
challenge on any ground and that the commission’s 
ipse dixit would control against the plain mandate 
of the act. We think this is not the law. 

“In this case the commission has found, as we 
have pointed out, unlawfulness of rate, injury 
and damage, and the amount of loss. In these 
circumstances nothing more is necessary than the 
mere matter of the multiplication of the number 
of cars by the ascertained overpayment per car. 
If there is any other element entering into the 
computation of damages which might change this 
result, there is nothing in the commission’s findings 
of facts to indicate it. * * * 

“Hence it follows that the determination of 
the commission that reparation should not be 
awarded is a mere conclusion contrary to its own 
findings of fact and therefore contrary to the pro¬ 
visions of the act. In such a case the granting of 
the writ is not the control of a particular discre¬ 
tion or a substitution of the judgment of this court 
for that of the commission, but a lawful order to 
the commission to carry into effect the plain result 
of the exercise by it of its discretion—a situation 
in all respects analogous to an order to an inferior 
court to sign a judgment which it rendered but 
refused to sign. Any other conclusion than this, 
it seems to us, would be an anomaly and would 
amount to saying that an essential duty of the 
commission is beyond revieiv, for appellant has 
no other remedy. Procter & Gamble Co. v. U. S., 
225 U. S. 282, 32 S'. Ct. 761, 56 L. Ed. 1091.” 

The Commission is thus under a ministerial duty to 
order payment of the full amount of the reparation 
which it has found to be due the shippers. 
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POINT TWO. 

The Commission by its Division 2 refused to order 
payment of the reparation found to be due the shippers 
in the full Commission’s report on reargument of Novem¬ 
ber 7, 1933, 197 I. C. C. 85, through the subterfuge of 
ordering payment of the reparation found to be due in 
the superseded original report of Division 5, 190 I. C. C. 
520, thus evading its ministerial duty. 

We shall establish in this Point that Division 5’s report 
of December 30, 1932 was modified and superseded by 
the full Commission’s report on November 7, 1933; that 
Division 5’s original report found the refrigeration 
charges to be not unreasonable, and found the express 
rates unreasonable only in so far as they exceeded the 
120 per cent basis; while the full Commission’s report 
on reargument of November 7, 1933, 197 I. C. C. 85, 
found the refrigeration charges to be unreasonable in 
so far as they exceeded 85 per cent of the existing 
charges, and the express rates to be unreasonable in 
so far as they exceeded the 105 per cent basis. There 
are clear differences in the reports. The full Commis¬ 
sion’s report expressly superseded the report of Division 
5. The proceedings were expressly reopened thereafter 
by the full Commission to determine the amount of 
money due under the findings of the full Commission on 
reargument (R. pp. 109, 110). Nevertheless, as a subter¬ 
fuge for refusing to order payment of the reparation 
found to be due by the full Commission, Division 2 
ordered payment of the reparation found to be due in 
the superseded report of Division 5. Thus, in an ostrich¬ 
like way, it evaded directing payment of the reparation 
found to be due by the full Commission as excess refrig¬ 
eration charges exacted and as express rates in excess 
of 105 per cent—because all Division 5 did was to find 
the express rates unreasonable in excess of 120 per cent. 
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A. Division 2 Ordered Payment of the Reparation found to 
be due in the Original Report of Division 5. 

We have seen that the original report of Division 5 
was issued December 30, 1932, 190 I. C. C. 520. Upon 
reargument the full Commission’s report on reargument 
was handed down November 7, 1933, and Division 2’s 
report and order for the payment of money vras handed 
dowm March 11, 1938. Division 2 expressly stated at the 
end of its report (Exhibit “S” attached to the petition, 
R. p. 116) that the complainants had been damaged only 
“in the amount of the differences between the charges 
paid and those which would have accrued at the rates 
found reasonable in the original report herein” (R. p. 
122), whereas the full Commission found that the com¬ 
plainants “were damaged thereby in the respective 
amounts of the differences between the charges paid and 
those which -would have accrued at the rates and charges 
herein found reasonable” (R. p. 98). The full Commis¬ 
sion’s order of November 9, 1936 required Division 2 to 
determine the amounts of reparation in accordance with 
the findings of the Commission in its report on reargu¬ 
ment, 197 I. C. C. 85 (Plaintiffs’ Exhibit “L”, R. pp. 
109-110). 

No excuse or justification whatsoever has been prof¬ 
fered by the Commission at any time for this ostrich¬ 
like action. Even in the court below the Commission made 
no attempt to explain it. We know of no explanation it 
can make, as must be obvious—except as deliberate 
evasion of its ministerial duty to order payment of the 
reparation found to be due by the full Commission. 

B. The Superseded Original Report of Division 5, 190 
I. C. C. 520, Found that the Refrigeration Charges 
were not shown to be Unreasonable and that the Ex¬ 
press Rates were Reasonable up to the 120 Per cent 
Basis. 

Division 5’s report is attached to the petition herein 
as Exhibit “A” and is to be found in the record at pages 
17-54. Its formal findings are set forth at pages 53 and 
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54. Finding no. 3, in respect of refrigeration charges is 
as follows: 

“3. That the charges for standard refrigera¬ 
tion of fresh strawberries, in carloads, in express 
service, from points in Florida to destinations des¬ 
ignated in the foregoing two findings are not shown 
to be unreasonable or otherwise unlawful.” 

Finding no 2, in respect of the express rates, is as follows: 

“2. That the assailed rates on fresh straw¬ 
berries, in carloads, in express service, under re¬ 
frigeration, under through billing from points in 
Florida to destinations in trunk-line territory, in¬ 
cluding the Buffalo-Pittsburgh zone, and in New 
England territory were, are, and for the future 
will be unreasonable to the extent that they have 
exceeded or may exceed 120 per cent of first-class 
freight rates from and to the same points con¬ 
structed in accordance with findings 17-b, 17-d and 
17-f in the third supplemental report in Southern 
Class Rate Investigation, 128 I. C. C. 567, 599, 
carload minimum 17,000 pounds.” 

C. The Controlling Report of the Full Commission of 
November 7, 1933, 197 I. C. C. 85, Found the Refriger¬ 
ation Charges Unreasonable in Excess of 85 Per cent 
of those Collected, and the Express Rates to be Un¬ 
reasonable in Excess of the 105 per cent basis. 

The report of the full Commission is attached to the 
petition as Exhibit “G” and is to be found in the record 
at pages 66-102. Its formal findings are to be found at 
pages 96-98. Finding no. 3, in respect of refrigeration 
charges, is as follows (R. p. 97): 

“3. That the charges for standard refrigeration 
of fresh strawberries, in carloads, in express serv¬ 
ice, from points in Florida to destinations described 
in the foregoing two findings are and for the future 
will be unreasonable to the extent that they exceed 
or may exceed 85 percent of the present charges 
from and to the same points.” 
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Finding no. 2, in respect of express rates, is as follows: 

“2. That prior to March 3, 1933, the assailed 
rates on fresh strawberries, in carloads, in ex¬ 
press service, under refrigeration, under through 
billing, from points in Florida to destinations in 
trunk-line territory, including the Buffalo-Pitts- 
burgh district, and in New England territory were 
unreasonable to the extent that they exceeded 120 
percent of first-class freight rates from and to the 
same points constructed in accordance with findings 
17-b, 17-d, and 17-f in the third supplemental re¬ 
port in Southern Class Rate Investigation, 128 
I. C. C. 567, 599, carload minimum 17,000 pounds; 
and that such rates are and for the future will be 
unreasonable to the extent that they exceed or may 
exceed 105 percent of first-class rates constructed 
in the same manner.” 

Finding no. 8 is as follows: 

“As to issues which are not covered by the 
foregoing findings we affirm the findings of divi¬ 
sions 5,1901. C. C. 520.” 

The finding as to refrigeration charges is clear and 
explicit. The finding as to express rates has a peculiarity 
in it. It is to be noted that finding no. 2 found that the 
assailed rates were unreasonable to the extent that they 
exceeded the 105 per cent basis, although a statement 
is made that the express rates were reasonable up to 
the 120 per cent basis prior to March 3, 1933. We shall 
hereafter demonstrate in Point Five hereof that the in¬ 
consistency between the finding that the assailed express 
rates were unreasonable in excess of the 105 per cent 
basis and the conclusion that they were reasonable up to 
120 per cent prior to March 3, 1933, is a superficial in¬ 
consistency only; that said conclusion that express rates 
were reasonable up to the 120 per cent basis is a mere 
conclusion, flatly inconsistent with the body of the Com¬ 
mission’s report, entirely unsupported by particular 
statements of fact, entirely without support in the evi- 
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dence, purely arbitrary, and a conclusion which is illegal, 
void and of no effect. 

For the purpose of this Point, however, it is sufficient 
to point out that the full Commission found that the 
refrigeration charges were unreasonable in so far as 
they exceeded 85 per cent of the previously existing 
charges for the entire period, that the express rates were 
unreasonable without any controversy after March 3, 
1933, in excess of 105 per cent, and that the complainants 
had been damaged and were entitled to reparation for 
the charges paid in excess of those levels. 

D. The Object of Division 2’s subterfuge of ordering payment 

on the basis of Division 5’s superseded report. 

After testimony had been taken as to shipments which 
were made and charges which were paid, which was its 
only function, Division 2 insisted upon ordering payment 
only of the reparation found to be due in the findings of 
Division 5’s original report on December 30, 1932, even 
though these findings were expressly superseded and 
modified by the subsequent report of the full Commission 
on reargument which found a greater amount of repara¬ 
tion due to the shippers. 

Thus in the first place, since Division 5 had found 
the refrigeration charges to be not unreasonable (R. p. 
53), Division 2’s device of basing its report and order on 
Division 5’s original report provided a neat subterfuge for 
refusing to fulfill its ministerial duty of ordering payment 
of the reparation due as charges unlawfully exacted in ex¬ 
cess of 85 per cent of the existing refrigeration charges, 
the maximum charges found reasonable in the report of 
the full Commission on reargument, 197 I. C. C. 85, of 
November 7, 1933. 

In the second place, the action of Division 2 in order¬ 
ing payment of reparation based on the express rates 
found unreasonable by Division 5 provided an equally 
neat subterfuge for refusing to fulfill its ministerial duty 
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of ordering payment of the reparation found to be due as 
express rates exacted in excess of the 105 per cent basis 
after March 3, 1933, the maximum reasonable express 
rates found by the full Commission after that date with¬ 
out any controversy. Since the original report of Divi¬ 
sion 5 was handed down on December 30, 1932 and only 
reduced the express rates to 120 per cent, an order based 
on Division 5’s original report superficially obviated the 
question of ordering payment of money on shipments 
moving after March 3,1933 as the 120 per cent rates were 
collected during that period. 

In the third place, however, and most important, the 
action of Division 2 in basing its report and order on the 
superseded original report of Division 5,190 I. C. C. 520, 
enabled it to avoid, for the moment, the eternally em¬ 
barrassing predicament into which the Commission had 
plunged itself by finding that express rates were unrea¬ 
sonable in excess of the 105 per cent basis and at the same 
time inserting an invalid conclusion in its report to the 
effect that the express rates were reasonable up to 120 
per cent prior to March 3, 1933. This illegal conclusion 
had been apparently inserted by the Commission to pro¬ 
vide a superficial basis for enabling the railroads to 
“keep” the great bulk of the moneys unlawfully exacted 
as express rates in the past, those in excess of the 105 per 
cent basis found to be the maximum reasonable basis. 
This will be demonstrated in detail in Point Five hereof. 

This most embarrassing question which had been re¬ 
peatedly pressed, along with the Commission’s ministerial 
duty of ordering payment of the reparation found to be 
due for the express rates paid in excess of those validly 
found reasonable, was entirely evaded in the proceedings 
before the Commission by the neatly executed, ostrich¬ 
like device of basing the order for the payment of money 
upon the original report of Division 5 which had been 
superseded. 



33 


POINT THREE 

The Commission is under a ministerial duty to order 
payment with interest, of the reparation found to be due 
as refrigeration charges collected in excess of 85 per cent 
of the existing refrigeration charges. 

As set forth in the previous Point, the full Commis¬ 
sion found that the assailed refrigeration charges were 
unreasonable in so far as they exceeded 85 per cent of 
the existing refrigeration charges and that reparation 
was due to the shippers for the excess charges collected. 
Division 2, however, has failed and refused to order 
payment of such reparation found to be due by the full 
Commission, through the subterfuge of basing its order 
upon Division 5’s report which did not find the assailed 
refrigeration charges unreasonable at all. 

Division 2, with its report of March 11, 1938, ordered 
payment of reparation “in the amounts of the differences 
between the charges paid and those which would have 
accrued at the rates found reasonable in the original 
report herein” (190 I. C. C. 520) (R. p. 122), although 
the full Commission in 197 I. C. C. 85 found that the 
complainants were entitled to reparation for the “differ¬ 
ences between the charges paid and those which would 
have accrued at the rates and charges herein found rea¬ 
sonable” (R. p. 98). The discrepancy here is so plain 
that further argument should not be necessary; the full 
Commission fixed the damage at the rates and charges 
found reasonable, whereas Division 2 limited the repara¬ 
tion to the express rates found reasonable in Division 5’s 
report. 

In the court below, the Commission made no attempt 
whatever to justify the action taken by Division 2, no 
explanation why Division 2 pretended to ignore the full 
Commission’s report by which it was bound. It is obvious 
that there is no explanation to be made, except deliberate 
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evasion of its ministerial duty to order payment of the 
reparation found to be due by the full Commission. 

In the court below, however, counsel for the Commis¬ 
sion did make a statement that the full Commission 
“found identically what the Division found” (R. p. 182). 
Brief reference to the two reports in connection with 
these refrigeration charges however shows their differ¬ 
ence (R. pp. 53, 76, 77, 97). While Division 5 found the 
charges not unreasonable, the full Commission found that 
the assailed refrigeration charges were higher by sub¬ 
stantial amounts than all similar charges and, at page 
76 of the record, stated: 

“Analysis of the foregoing comparison and others 
of record leave no doubt but that the assailed 
charges are relatively higher than those in effect 
from all other producing sections in the United 
States.” 

As previously pointed out, proof has been taken as 
to the shipments made and the refrigeration charges paid, 
so that the making of an order for the payment of money 
involved mere mathematical computation. 

Thus the full Commission has found that reparation 
is due the shippers for refrigeration charges collected 
in excess of 85 per cent. Division 2 has refused to order 
payment of this reparation through the subterfuge of 
pretending that it should only order payment of repara¬ 
tion on the basis of Division 5’s report, thus evading its 
ministerial duty under section 16 (1). 
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POINT FOUR 

The Commission is under a ministerial duty to order 
payment, with interest, of the reparation found to be due 
for express rates collected in excess of the 105 per cent 
basis on shipments moving after March 3, 1933 which 
were “eliminated” by Division 2. 

Division 5’s original report of December 30, 1932 
found the express rates to be unreasonable only in so far 
as they exceeded 120 per cent. The full Commission 
found that the express rates were unreasonable in so far 
as they exceeded 105 per cent, although it placed an 
isolated conclusion in its report to the effect that the ex¬ 
press rates were reasonable prior to March 3, 1933 up to 
120 per cent. While we shall hereafter show that this 
statement is a mere conclusion, illegal, void and of no 
effect, we are not concerned with that question in this 
Point. For here it is plain that after March 3, 1933, 
without any question, the express rates were unreason¬ 
able in so far as they exceeded 105 per cent. 

Moreover, the shipments made after March 3, 1933 
were shipments made during the pendency of the pro¬ 
ceedings, as the proceedings continued pending reargu¬ 
ment before the full Commission and the effective date of 
its order, December 28,1933. Both Division 5 and the full 
Commission found that the shippers were damaged and 
entitled to reparation on shipments moving during the 
pendency of the proceedings (R. pp. 54, 98). 

The differences between unjust and unreasonable 
charges exacted and those found reasonable has long been 
recognized as the proper measure of shippers’ damage as 
a matter of law. Southern Pac. Co. vs. Darnell-Taenzer 
Co., 245 U. S. 531 ante pp. 17,18, which is exactly what the 
full Commission found here. It is obvious that this meas¬ 
ure of damage must also have applied to shipments mov¬ 
ing during the pendency of the proceedings, as a matter of 
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law. The full Commission’s finding that reparation was 
due on shipments moving during the pendency of the 
proceedings was only what the law required. 

Nevertheless, Division 2 “eliminated” these ship¬ 
ments and refused to order payment of the reparation 
found to be due on them for express rates paid in excess of 
105 per cent, through the naive expedient of basing its 
order for the payment of money upon the original report 
of Division 5 ("R. p. 120). Division 5’s original report was 
handed down on December 30, 1932, prior to March 3, 
1933, and only found the express rates to be unreasonable 
in so far as they exceeded 120 per cent. The 120 per cent 
rates were collected after March 3,1933 (ft. pp. 61-66). 

Since, however, the full Commission has found (with¬ 
out involving any controversy as to the reasonableness 
of the rates prior to March 3,1933) that the express rates 
were unreasonable after March 3, 1933 to the extent that 
they exceeded the 105 per cent basis, and that reparation 
is due the complainants for the excess amounts collected 
on shipments moving during the pendency of the proceed¬ 
ings, with interest, the Commission is under a ministerial 
duty to order payment of this reparation which the full 
Commission has found to be due. 

The Commission itself has declared, time after time, 
that the express rates were unreasonable after March 3, 
1933 to the extent that they exceeded the 105 per cent 
basis. 

This is confirmed in the dissent of Commissioners 
Miller and Mahaffie, page 114 of 197 I. C. C. (U. p. 101): 

“The formal findings concerning the express 
line-haul rates accept 120 percent of first-class 
freight rates as reasonable prior to March 3, 1933 
(the effective date of the rates prescribed by divi¬ 
sion 5), but prescribe 105 percent as the maximum 
reasonable basis thereafter. Not only does the re¬ 
port recite nothing to disclose any change in trans¬ 
portation or traffic conditions on that date to jus¬ 
tify the different levels, but inasmuch as the hear¬ 
ings in the cases were closed some months prior to 
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that date the records obviously can afford no sup¬ 
port for the differentiation. If the 120 percent 
basis was lawful prior to that date, it unquestion¬ 
ably has been lawful since for aught we are shown 
to the contrary.” 

And in John Nix & Co. vs. Railway Exp. Agency, Inc., 
215 I. C. C. 514 (PI. Ex. 10), where Division 2 was 
confronted with the embarrassing question of reparation 
on shipments moving prior to March 3, 1933, it stated in 
its report: 

“On reargument the Commission, in 197 I. C. C. 
85, decided November 7,1933, affirmed the findings 
of division 5 with respect to the rates assailed from 
points in Florida to Jersey City in effect prior to 
March 3,1933, but found that such rates thereafter 
were and for the future would be unreasonable to 
the extent they exceeded or might exceed 105 per¬ 
cent of the first-class freight rates from and to the 
same points, * * # .” 

And in the Allison case the Commission’s brief stated 
that the “refunds would be based upon the lower maxima 
fixed by the full Commission’s report,” as follows: 

“The final report and order of the Commission 
(Exhibits G and H to the petition, R. pp. 66 and 
102) without question show that the Commission 
fixed the reasonable rates upon the 105 per cent 
basis as beginning March 3, 1933, and that the 
period during which the 120 per cent rates were 
declared to be reasonable extended only to March 
3, 1933. In its report the Commission exercised 
its right to declare rates unreasonable as of a past 
date, and the date upon which the 120 per cent rates 
became unreasonable and the 105 per cent rates 
became the maximum reasonable rates, was March 
3, 1933. 

“The effect of the full Commission’s report 
and orders on reargument, it will be noted, is that 
as to shipments prior to March 3,1933, the repara¬ 
tion which the shippers might receive would be the 
difference between the Division 5 maxima and the 
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amounts actually paid, whereas, as to shipments on 
and after March 3,1933, the refunds would be based 
upon the lower maxima fixed by the full Commis¬ 
sion’s report.” 

Now, however, that that suit was dismissed for want 
of jurisdiction, the Commission has reversed its position. 
Division 2 thus stated not only that the 105 per cent rates 
did not apply after March 3, 1933, but that shipments 
moving after that date have been “eliminated” (R. p. 
120 ). 

Further corroboration for the Commission’s own 
determination that the 105 per cent rates applied after 
March 3, 1933, is provided by the Commission’s subse¬ 
quent expressions in R. W. Burch, Inc. vs. Railway Ex¬ 
press Agency, Inc., et al., (PL Ex. 6); Jill Bros., Inc. vs. 
Railway Express Agency, Inc., et al. (PI. Ex. 7) and 
Atlantic Commission Co. vs. Raihvay Express Agency, 
Inc., et al. (PI. Ex. 8) set forth at pages 43-45, infra. 

The Commission has never attempted to explain this 
peculiar action of ignoring the full Commission’s report 
and eliminating these shipments in reliance upon Division 
5’s superseded report. It has made no attempt to explain 
the sudden reversal by Division 2 of the position so flatly 
taken by the Commission’s own counsel in the Allison 
case to the effect that these very shippers were entitled 
to refunds after March 3, 1933 on the 105 per cent basis 
Except as evasion of an embarrassing predicament and 
its ministerial duty, there is obviously no explanation. 
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POINT FIVE 

The Commission is under a ministerial duty to order 
payment, with interest, of the reparation found to be 
due for express rates collected in excess of the 105 per 
cent basis on shipments moving prior to March 3, 1933. 

In this Point we shall demonstrate that the full Com¬ 
mission found in its report on reargument that the 
assailed express rates were unreasonable in so far as 
they exceeded the 105 per cent basis prior to March 3, 
1933; that the isolated conclusion to the effect that the 
express rates were reasonable prior to March 3, 1933 up 
to 120 per cent is flatly inconsistent with the body of the 
Commission’s report, entirely unsupported by particular 
statements of fact, without any support in the evidence, 
arbitrary and illegal, and void and of no effect; and 
that when we resolve the superficial inconsistency between 
the Commission’s valid finding that the maximum rea¬ 
sonable express rates were 105 per cent for the entire 
period and the void conclusion that prior to March 3, 
1933 the express rates were reasonable up to 120 per cent, 
the latter as an illegal and void conclusion, must be 
entirely disregarded, and the case governed by the Com¬ 
mission’s valid finding to the effect that the express rates 
were unreasonable for the entire period in excess of 105 
per cent. Reparation was thus found to be due on that 
basis for the entire period. 

A. The Commission found as a Fact in its Report of November 

7, 1933 that Express Rates were Unreasonable for the 

Entire Period in excess of 105 per cent. 

1. The Commission made a technical or formal finding 
to this effect. 

Aside from the portion of formal finding no. 2 which 
refers to the period prior to March 3, 1933, “formal” 
finding no. 2 reads as follows: • 

“ • • • the assailed rates on fresh strawberries, in 
carloads, in express service, under refrigeration, 
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under through billing, from points in Florida to 
destinations in trunk-line territory, including the 
Buffalo-Pittsburgh district, and in New England 
territory * * * are and for the future will be un¬ 
reasonable to the extent that they exceed or may 
exceed 105 percent of first-class rates * * 

The assailed rates were those instituted by the carriers 
on December 1, 1929 and which were exacted from the 
shippers. They went out of effect on March 3, 1933, as 
on that date the 120 per cent rates became effective pur¬ 
suant to permission of Division 5 (R. pp. 6, 66). It is 
thus clear that the assailed rates, or those in effect prior 
to March 3, 1933, were found to be unreasonable to the 
extent that they exceeded 105 per cent of the first-class 
freight rates. 

2. Said finding necessarily refers to tlie period prior 
io December 11,1931 as the record upon which the 
finding was made was closed on that date. 

The record of the proceedings before the Commission 
was closed in 1931, almost two years prior to March 3, 
1933. The last hearing which dealt with the question of 
reasonableness of express rates was held in July 1931. 
As the record only contained evidence of rate conditions 
in 1929, 1930, and 1931, it would have been obviously 
impossible for that record to show any change in circum¬ 
stances or conditions arising as of March 3, 1933. Since, 
then, the evidence upon which the Commission’s findings 
were based portrays the unreasonableness of the assailed 
rates only for the period prior to July 1931, the Commis¬ 
sion’s findings of unreasonableness must refer to that 
period. 

Accordingly, Commissioners Miller and Mahaffie 
stated in their dissent from this report of the Commis¬ 
sion (R. p. 101): 

“The formal findings concerning the express 
line-haul rates accept 120 per cent of first-class 
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freight rates as reasonable prior to March 3, 1933 
(the effective date of the rates prescribed by 
division 5), but prescribes 105 per cent as the maxi¬ 
mum reasonable basis thereafter. Not only does 
the report recite nothing to disclose any change in 
transportation or traffic conditions on that date to 
justify the different levels, but inasmuch as the 
hearings in the cases were closed some months 
prior to that date the records obviously can afford 
no support for the differentiation.” 

3. The statements of fact in the body of the report 
establish beyond doubt that rates in excess of 105 
per cent were unreasonable for the entire period. 

When the proceedings were reargued before the full 
Commission, it was upon, among other things, the report 
of Division 5 which had found that the assailed express 
rates were unreasonable only to the extent that they ex¬ 
ceeded 120 per cent of the first-class freight rates. Thus 
in the portion of the report of the full Commission deal¬ 
ing with express rates, the clause “the rates prescribed 
by the division” and similar clauses refer to the 120 per 
cent rates (R. pp. 69, 70, 73). 

The full Commission makes the following four highly 
significant statements in the portion of its report dealing 
with express rates (R. pp. 69-73): 

1. The 120 percent rates prescribed by the 
Division exceeded those from all other producing 
sections by substantial amounts, even where the 
distances from Florida are shorter (R. p. 69). 

2. There is no transportation element which 
would justify rates from Florida higher, mile for 
mile, than those from other producing sections (R. 
P* 71). 

3. To numerous markets the 120 per cent rates 
were “higher than those previously in effect,” i. e., 
higher even than the assailed rates originally in¬ 
stituted (R. p. 69). 



42 


4. The only evidence introduced by the carriers 
in support of the assailed rates, a cost study, was 
defective and could not be accepted as supporting 
the 120 per cent rates prescribed by the Division 
(R.p.73). 

The portion of the full Commission’s report dealing 
with express rates and estimated weights (R. pp. C9-73, 
73-75), is earnestly commended to the court’s attention. 

It demonstrates that the Commission unequivocally 
condemned the 120 per cent rates as unreasonable and 
necessarily found that the express rates were unreason¬ 
able to the extent that they exceeded 105 per cent, this 
latter basis being slightly higher than the rates from 
Louisiana and other territories because of transportation 
conditions within the Florida peninsula described. 

This is doubly corroborated by the Commission’s find¬ 
ings to the effect that the Florida producers were unduly 
prejudiced in favor of the Louisiana berries because of 
the higher transportation charges from Florida. Thus, 
the report states, at page 110, 197 I. C. C. (R. p. 96): 

“Florida berries marketed during the months 
of March, April, and May compete with berries 
from Louisiana. The competition from Louisiana 
finally becomes so acute that the Florida berry is 
forced off the markets. Due to a lack of profitable 
markets a large portion of the Florida crop is 
destroyed in the fields. The inability of the Florida 
product to compete with the Louisiana berry is 
attributable to the higher transportation charges 
from Florida.” 

In regard to undue discrimination, the Commission’s 
brief (p. 30) filed in the Railway Express case, 6 Fed. 
Supp. 249, supra, condemned the 120 per cent rates and 
justified the 105 per cent rates as follows: 

“There can not be much, if indeed any, dispute 
that the rates on strawberries, both in express 
service and in freight service to common competi- 
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tive destinations, were higher from Florida points 
than from points in other territories at no less, 
and in many instances at greater, distances than 
the Florida points. This is clearly shown by the 
table above referred to, printed on page 154 of 
the bill of complaint. That Florida was discrim¬ 
inated against by this disparity is an inescapable 
conclusion, since the Commission found that there 
is no transportation element that would justify 
rates from Florida higher mile-for-mile than those 
from other southern producing sections, much less 
those from points in the higher-rated southwestern 
territory (Arkansas, Missouri and western Louisi¬ 
ana). (Second report, Ex. 5, p. 156).” 

4. The Commission has subsequently declared that it 
found that express rates in excess of 105 per cent 
were unreasonable. 

The Commission’s own attitude toward its report of 
November 7, 1933 (197 I. C. C. 85) is very clearly set 
forth in other cases. In a subsequent report in a parallel 
case, R. W. Burch, Inc., et at., vs. Railway Express Agency, 
Inc., et al., 201 I. C. C. 51, decided May 14, 1934 (PI. Ex. 
6, R. p. 148), in referring to rates from December 28,1933 
to March 17, 1934, and to prior reports, and ordering 
payment of reparation on the 105 per cent basis, it said: 

“In the second report, 197 I. C. C. 85, w T e found, 
among other things, that the line-haul rates on 
fresh strawberries, in carloads, in express service, 
from points in Florida to various destinations 
were, and for the future would be, unreasonable to 
the extent that they exceeded or might excess 105 
per cent of the actual or constructive first-class 
rates from and to the same points, carload mini¬ 
mum 17,000 pounds. 

###*## 

“It follows, therefore, that the applicable line- 
haul rates and refrigeration charges on com¬ 
plainant’s shipments during the period in question 
were those prescribed in the first report and 
condemned in the second report.” 
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In a still later report of the Commission in the same 
proceedings, Jill Brothers, Incorporated vs. Railway 
Express Agency, Incorporated, et al., 208 I. C. C. 479 
(PI. Ex. 7, R. p. 148), decided April 8,1935, where repara¬ 
tion was also ordered paid on the 105 per cent basis, the 
report of November 7, 1933, was referred to as follows: 

“In the prior report in this case we found, 
among other things, that the line-haul rates on 
fresh strawberries, in carloads, in express service, 
from points in Florida to various destinations 
including Jersey City, N. J., and New York, N. Y., 
were, and for the future would be, unreasonable 
to the extent that they exceeded or might exceed 
105 per cent of the actual or constructive first- 
class rates from and to the same points, carload 
minimum 17,000 pounds. We also found that the 
charges for standard refrigeration of fresh straw¬ 
berries, in carloads, in express service, from and 
to the above points were, and for the future would 
be, unreasonable to the extent that they exceeded 
or might exceed 85 per cent of the then-existing 
charges from and to the same points. Defendants 
established rates and refrigeration charges to 
comply with these findings on March 18,1934.” 

In its report in Atlantic Commission Company, Incor¬ 
porated vs. Railway Express Agency, Incorporated, et al., 
208 I. C. C. 429 (PI. Ex. 8, R. p. 148), the full Commission 
stated as follows: 

“In the prior report in this case we found, 
among other things, that the line-haul rates on 
fresh strawberries, in carloads, in express service, 
from points in Florida to various destinations 
were, and for the future would be, unreasonable 
to the extent that they exceeded or might exceed 
105 per cent of the actual or constructive first- 
class rates from and to the same points, carload 
minimum 17,000 pounds. We also found that the 
charges for standard refrigeration of fresh straw¬ 
berries, in carloads, in express service, from and 
to the above points were, and for the future would 
be, unreasonable to the extent that thev exceeded 
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or might exceed 85 per cent of the then existing 
charges from and to the same points. Defendants 
established rates and refrigeration charges to com¬ 
ply with these findings on March 18, 1934.” 

And in a different case, International Oil Co. vs. 
Abilene <& S. Ry., 204 I. C. C. 783, 787 (PL Ex. 13, E. p. 
149), it was said: 

“The situation here is somewhat similar to that 
considered in R. W. Burch , Inc. v. Railway Exp. 
Agency , 2011. C. C. 51. There, after one readjust¬ 
ment of the express rates on fresh strawberries, 
we required a further reduction on reargument.” 

5. The decision of the statutory court in the Railway 
Express case upheld the finding that the maximum 
reasonable express rates and refrigeration charges 
were respectively 105 and 85 per cent on the basis 
of the evidence in the Commission’s record closed 
in 1931. 

In the Railway Express case the statement to the 
effect that the express rates were reasonable prior to 
March 3, 1933 up to 120 per cent was not in question. 
There the carriers attacked only the Commission’s find¬ 
ings that the express rates and refrigeration charges were 
unreasonable in excess of 105 per cent and 85 per cent 
respectively. The bill of complaint in that case was dis¬ 
missed on the merits on the ground that the evidence not 
only supported these findings, but affirmatively required 
the reductions. That evidence was the evidence in the 
same record of the proceedings before the Commission 
closed in 1931 relating to the unreasonableness of the 
express rates and refrigeration charges in the years 1929, 
1930 and 1931, upon which the full Commission’s report 
was made (PI. Exs. 1-5, R. pp. 147, 222). 

That judicial determination was, therefore, made on 
the basis that conditions prevailing prior to March 3, 
1933 as portrayed by evidence demonstrated the unreason- 
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ableness of the express rates in so far as they exceeded 
105 per cent. Cf. McCart v. Indianapolis Water Co., 302 
U. S. 419, 422. 

B. The Conclusion in Formal Finding No. 2 that the Express 

Rates were Reasonable up to 120 per cent Prior to March 

3, 1933, is a Mere Conclusion, Arbitrary, Illegal, Void 

and of no Effect. 

This conclusion that “prior to March 3, 1933, the 
assailed rates * * # were unreasonable to the extent that 
they exceeded 120 per cent * * V’ is a completely isolated 
suggestion. It is flatly inconsistent with everything else 
in the report. It has no support whatsoever in the par¬ 
ticular statements of fact in the report. It is totally with¬ 
out support in the evidence in the record closed in 1931. 
It is plainly arbitrary. 

1. It is flatly inconsistent with everything else in the 
report. 

Little here need be added to the facts set out in “A” 
supra. It is, indeed, inadequate to say merely that the 
isolated conclusion that the 120 per cent rates were rea¬ 
sonable is inconsistent with everything else in the report, 
because the report expressly condemns the 120 per cent 
rates. The report shows that the 120 per cent rates were 
substantially higher than the rates from comparable pro¬ 
ducing sections; that no transportation element justified 
higher rates from Florida than from other producing 
sections; that the 120 per cent rates were even higher to 
numerous markets than the assailed rates originally in¬ 
stituted; and that the only evidence introduced by the 
railroads was rejected as insufficient to support the 120 
per cent rates (R. pp. 69-73). 

2. It is entirely unsupported by particular statements 
of fact, and as such is a mere conclusion, illegal and 
void. 

As previously indicated, there is not a single state¬ 
ment of fact in the report which, even by indirect and re¬ 
mote inference, supports this isolated conclusion. 
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The law is well settled in the Supreme Court that a 
statement of this nature in a formal or ultimate finding of 
the Commission is a mere conclusion and void, unless sup¬ 
ported by facts particularly staled. The analogy is simi¬ 
lar to a conclusion of law unsupported by findings of fact. 

There is one notable case in the Supreme Court which 
is strikingly similar to the present, U. S. vs. Chicago, M., 
St, P. & P. R. Co., 294 U. S. 499. In that case the Inter¬ 
state Commerce Commission stated in a formal finding 
that certain proposed rates would be “unreasonable”. 
Nevertheless the accompanying order was held invalid. 
Mr. Justice Cardozo in the Court’s opinion observed 
that there was nothing in the report of the Commission 
which indicated the intrinsic unreasonableness of the 
rates; that the Commission had taken the liberty of de¬ 
claring the proposed rates “unreasonable” because they 
feared that if inaugurated they would lead to a rate 
war; that this was beyond tlieir authority; and that the 
order was void because the statement that the proposed 
rates would be “unreasonable” was a mere conclusion 
and insufficient as a finding because not supported by 
facts more particularly stated in the body of the report. 
The situation is like that of a conclusion of law unsup¬ 
ported by findings of fact. We quote two very significant 
portions of the opinion (p. 505): 

“The second report of the Commission is a long 
and discursive narrative. Two paragraphs at the 
end give the key to its meaning [200 I. C. C. 621, 
622]:— 

“ ‘We find that the proposed rates if permitted 
to become effective would lead to a disruption of 
the rate structure on coal in the Indiana and re¬ 
lated areas, thus impairing the revenue of the 
carriers serving those areas and their ability to 
provide the adequate and efficient transportation 
service contemplated by section 15a of the act; 
that they would cause a disruption of the individual 
groups from which the rates are proposed; and 
that they would cause a disruption of the long- 
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standing rate relation existing for competitive 
purposes, between the several Indiana groups. 

“ ‘We find that the proposed rates would be 
unreasonable and in violation of sections 1 (5) 
[which denounces unreasonable charges] and 15a 
(2) of the act [which has been summarized above].’ 

“The statement in the second of these para¬ 
graphs that the proposed rates would be ‘unrea¬ 
sonable’ must be read in the light of the report as a 
whole, and then appears as a conclusion insufficient 
as a finding unless supported by facts more particu¬ 
larly stated. Cf. Florida v. United States, supra, 
at p. 213; Southern Pacific Co. v. Interstate Com¬ 
merce Cotnm’n, 219 U. S. 433, 449. * * * 
*••••••« 

“The Commission does not hold that the existing 
rate relation is intrinsically sound and fair. On 
the contrary, it expressly concedes that the rate 
situation as between the Illinois and Indiana groups 
may be in need of correction, though it expresses 
the belief that this should not be done in any piece¬ 
meal fashion. The point of the decision is not that 
present rates are sou7id, but that they must be 
maintained, even if unsound, for fear of a rate 
tear which might spread beyond control .” 

That case is earnestly commended to the attention of the 
court. 

In Florida vs. United States, 282 U. S. 194, the decree 
of a district court upholding an order of the Interstate 
Commerce Commission was reversed and the order set 
aside. The Commission stated in its ultimate or formal 
finding that the Florida intrastate rates were lower than 
the interstate rates and resulted “in unjust discrimina¬ 
tion against interstate commerce.” The order required 
the intrastate rates to be raised to remove this alleged 
discrimination. 

The opinion of the court, per Mr. Chief Justice 
Hughes, however, pointed out that this “general state¬ 
ment” in the language of the statute did not constitute 
a finding in the absence of supporting findings of fact, 
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and for that reason declared the order void. The opinion, 
among other things, states (p. 212): 

“In the present instance, the Commission did not 
undertake to establish a statewide level of rates 
for the interstate transportation of logs, and in 
order to sustain the statewide order as to intra¬ 
state rates (as one needed to avoid an undue 
burden on the revenues of the carrier and a con¬ 
sequent interference with the maintenance of an 
adequate transportation system) it must appear 
that there are findings, supported by evidence, of 
the essential facts as to the particular traffic and 
revenue, and the effect of the intrastate rates, both 
as existing and as prescribed, upon the income of 
the carrier, which would justify that conclusion. 

“In the paragraph, which we have quoted, con¬ 
taining the ultimate finding of the Commission with 
respect to the unjust discrimination caused by the 
existing intrastate rates as between persons and 
localities, there is a concluding clause that the 
intrastate rates result ‘in unjust discrimination 
against interstate commerce.’ This general state¬ 
ment in the language of the statute, neither stand¬ 
ing alone nor taken in its context, could be regarded 
as sufficient to support a statewide order from the 
standpoint of income, in the absence of supporting 
findings of fact as to the revenue from the traffic 
in question.” 

In So. Pacific Co. vs. Interstate Comm. Comm., 219 
U. S. 433, a decree of the District Court upholding the 
validity of an order of the Commission was reversed and 
the order declared void. In that case a low rate on lumber 
shipments had been in effect for a number of years, until 
the railroads voluntarily increased the rate from $3.10 
per ton to $5. per ton. The new $5 rate was assailed in 
complaints filed before the Commission by shippers which 
alleged that the $5 rate was unreasonably high. The 
Commission ordered the railroads to cease charging the 
$5 rate finding that it was “unreasonable.” The Court 
found, however, that it was clear from the character of 
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the Commission’s report and order and from the testi¬ 
mony, that the Commission found the $5 rate to be 
“unreasonable” not because it was unreasonable, but 
because they thought equitable considerations estopped 
the railroads from increasing the rate. In other words, 
as in this case, the Commission had cloaked an ulterior 
motive with the phrase that certain rates were “unrea¬ 
sonable.” Thus the opinion of the court, per Mr. Chief 
Justice White stated (p. 442): 

“Making these concessions, the proposition relied 
upon to secure reversal is that the court below 
should have set aside the order of the Commission 
because that order was in excess of the power con¬ 
ferred upon the Commission, and this, it is insisted, 
is to be determined by substance, and not mere 
form. In other words, the contention is, that al¬ 
though the order made bv the Commission mav 
have been couched in a form which would cause 
it, superficially considered, to appear to be but the 
exercise of an authority to correct an unreasonable 
rate, yet if it plainly results from the record that 
the order of the Commission was not the exercise 
of such an authority, but was based upon the as¬ 
sumption by that body of the possession of a power 
not conferred by law, the mere form given by the 
Commission to its action does not relieve the courts 
from the duty of reviewing and correcting an abuse 
of power. Applying these propositions, the in¬ 
sistence is that both in form and in substance the 
order of the Commission is void, because it mani¬ 
fests that that body did not merely exert the power 
conferred by law to correct an unjust and unrea¬ 
sonable rate, but that it made the order which is 
complained of upon the theory that the power was 
possessed to set aside a just ayid reasonable rate 
lawfully fixed by a railroad whenever the Com¬ 
mission deemed that it would be equitable to ship¬ 
pers in a particular district to put in force a re¬ 
duced rate . That is to say, the contention is that 
the order entered by the Commission shows on its 
face that that body assumed that it had power not 
merely to prevent the charging of unjust and un¬ 
reasonable rates, but also to regulate and control 
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the general policy of the owners of railroads as to 
fixing rates, and consequently that there was au¬ 
thority to substitute for a just, and reasonable rate 
one which in and of itself in a legal sense might be 
unjust and unreasonable, if the Commission was 
satisfied that it was a wise policy to do so or be¬ 
cause a railroad had so conducted itself as to be 
estopped in the future from being entitled to re¬ 
ceive a just and reasonable compensation for the 
service rendered. * * * 

“It is clear, therefore, as we have said at the 
outset, that the result of the contentions and con¬ 
cessions of the respective parties is to reduce the 
controversy to a single issue, which is, What was 
the nature and character of the order made by the 
Commission? That is, What, in substance, was 
the power which the Commission exerted in mak¬ 
ing the order? 

“Coming to the consideration of that subject, 
we are of opinion that the court below erred in not 
restraining the enforcement of the order com¬ 
plained of, because we see no escape from the con¬ 
clusion that the order was void because it was made 
in consequence of the assumption by the Commis¬ 
sion that it possessed the extreme powers which 
the railroad companies insist the order plainly 
manifests. We proceed very briefly to state the 
reasons which compel us to this conclusion. In the 
first place, when the complaint which was made to 
the Commission and the answer of the railroad 
companies to that complaint are considered they 
give rise to the inference that in substance the 
subject complained of was not the intrinsic un¬ 
reasonableness of the new rate ivhich the railroad 
companies substituted for the former rate, but the 
injury it was thought would be suffered from not 
continuing the old rate in force, an injury arising 
from circumstances extrinsic to the new rate; that 
is, a loss which would be suffered by substituting 
the higher rate, even if that rate was in and of it¬ 
self reasonable and just. That such was the view 
entertained by the complainants when the hearing 
began before the Commission is too clear to require 
anything but statement. * * * 
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“While it is true that the opinion of the Commis¬ 
sion may contain some sentences which, when segre¬ 
gated from their context, may give some support 
to the contention that the order was based upon a 
consideration merely of the intrinsic unreasonable¬ 
ness of the rate which was condemned, we think 
when the opinion is considered as a whole in the 
light of the condition of the record to which we have 
referred it clearly results that it was based upon 
the belief by the Commission that it had the right 
under the law to protect the lumber interests of 
the Willamette Valley from the consequences which 
it was deemed would arise from a change of the 
rate, even if that change was from an unreasonably 
low rate which had prevailed for some time to a 
just and reasonable charge for the service rendered 
for the future. Manifestly, this was deemed by the 
Commission to be the power which was being 
exerted, since Mr. Commissioner Harlan, joined 
by the Chairman of the Commission, dissented on 
the ground that the order was an exertion of a 
power not possessed to give effect to a supposed 
equitable estoppel, and no language was inserted in 
the opinion to indicate to the contrary. The obvious 
impression as to the nature and character of the 
power exerted given by the very face of the opinion 
of the Commission is shown by the syllabi to the 
official report of the opinion, which we copy in the 
margin.’ ’ 

And in Anchor Coal Co. vs. United States, 25 Fed. 
(2d) 462, which case has been cited by the Supreme Court 
several times with approval, certain proposed rates were 
likewise found to be “unreasonable”. It did so, however, 
not for the reason that the proposed rates were unreason¬ 
able, but to regulate industrial conditions through manip¬ 
ulation of the rates so as to place a low cost prosperous 
section at a disadvantage with a high cost section. In 
setting aside the order, in substance because the state¬ 
ment as to “unreasonableness” was a worthless con¬ 
clusion, the District Court, per Parker, C. J., said (p. 
470): 

“It is perfectly evident from a study of the 
foregoing reports of the Commission that, in reduc- 
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ing the rates from the northern field, and in 
directing the cancellation of the reduction from 
the southern field, the Commission was primarily 
concerned, not in fixing rates, but in fixing the 
differential which was to prevail between the two 
fields, and that, in expanding the differential to 
45 cents and in refusing to allow the old differen¬ 
tial of 25 cents to be restored, the Commission 
based its action upon the shift of tonnage from 
the northern to the southern field and the indus¬ 
trial conditions resulting therefrom. That this was 
the basis of the Commission’s action appears not 
only from the language of the reports which we 
have quoted, but also from an analysis of the 
existing situation and the necessary effect of the 
order. The rates proposed were not so low as to 
burden other traffic or prevent the carriers realiz¬ 
ing a reasonable return on invested capital or value, 
and the Commission did not order their cancella¬ 
tion on any such ground. Even after the reduction 
they would be 25 cents higher than the rates from 
the northern field; consequently, considered inde¬ 
pendently of such matters as the cost of production 
of coal, they could not have interfered with the 
traffic of roads having a rate 25 cents per ton lower. 
The only way in which they could be said to inter¬ 
fere with the traffic from the northern field, would 
be that on account of the difference in industrial 
conditions in the two fields, the southern field would 
be able to undersell and get the business even 
though paying a rate 25 cents per ton higher, 
whereas it would not be able to undersell if the dif¬ 
ferential were made higher than that. But it must 
be manifest that increasing the differential to meet 
such a situation is not regulation of rates, but regu¬ 
lation of industrial conditions under the guise of 
regulating rates. It means nothing more nor less 
than that, because one community is able to produce 
coal more cheaply than another, and thereby get 
a large share of the business which has been going 
to the other, even though paying a considerable 
differential in freight, the Commission is placing 
upon it a handicap by increasing the differential 
in rates and thereby equalizing the advantage which 
it has in a low cost of production. It matters not 


what this may be called , it is in essence a regulation 
of industrial conditions through manipulation of 
rates.” 

See also Beaumont, S. L. & W. Ry. vs. U. S., 282 U. S. 74. 

The isolated conclusion that rates were reasonable up 
to 120 per cent prior to March 3, 1933, is thus invalid 
because unsupported by particular statements of fact. 

3. The conclusion is also invalid because there is no 
evidence in the record closed in 1931 to support it. 

The record of the proceedings before the Commission 
was closed on December 11, 1931. The evidence taken 
at the last hearing held on that day (PI. Ex. 4, R. pp. 
147, 222) went to the question of the shipments made 
and charges paid by the shippers. The last evidence 
bearing on the reasonableness of the express rates was 
taken at the hearing in "Washington, D. C., on July 16, 
1931 (PI. Ex. 2, R. pp. 147, 222). 

It must be obvious that there could have been no evi¬ 
dence in that record which showed any change in cir¬ 
cumstances or conditions as of March 3,1933 which would 
justify the 120 per cent rates prior thereto and the 105 
per cent rates thereafter, the record being closed in 
1931. Cf. McCart v. Indianapolis Water Co., 302 U. S. 
419, 422. 

Moreover, the evidence in that record all related to 
the unreasonableness of the rates assailed according to 
conditions in 1929, 1930 and 1931; and it demonstrated 
that the rates were unreasonable to the extent that they 
exceeded 105 per cent during those years. This appears 
from the body of the Commission’s report (R. pp. 69-73). 

Finally, however, the only evidence which was intro¬ 
duced as supporting the assailed rates originally insti¬ 
tuted was the carrier’s cost study, designed to show that 
lower rates than those assailed would be confiscatory. 
The full Commission’s report expressly states that this 
cost study must be rejected; that it could not be accepted 
as supporting the 120 per cent rates prescribed by the 
Division (R. p. 73). 
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Moreover, in the suit in the United States District 
Court for the Southern District of New York brought by 
the shippers (the Allison case), the record of the pro¬ 
ceedings before the Commission was introduced into evi¬ 
dence as an exhibit and counsel for the shippers stated 
that there was no evidence in that record to support the 
statement in formal finding no. 2 to the effect that the 
express rates were reasonable up to 120 per cent prior 
to March 3, 1933. One of the judges of the statutory 
court, Judge Goddard, asked Mr. Nelson Thomas, coun¬ 
sel for the Commission, if there were any evidence in 
that record to support that conclusion, and Mr. Thomas 
finally replied with commendable honesty, “No”. The 
statutory court’s opinion states that counsel for the Com¬ 
mission made no attempt to support the validity of the 
order, but relied upon technical grounds of jurisdiction. 

So, in this case, we charged below in the petition and 
briefs that there is not a scintilla of evidence to support 
the conclusion that the 120 per cent rates were reasonable 
up to March 3, 1933. And Counsel for the Commission 
significantly refrained altogether from arguing in the 
court below that there was any evidence to support that 
conclusion. Although the entire record of the proceedings 
before the Commission was introduced into evidence at 
the trial (PI. Ex. 1-5, R. pp. 147, 222), counsel for the 
Commission were unable to cite any portion of the evi¬ 
dence before the Commission which in any way supports 
that isolated conclusion. 

There is no such evidence. 

And the law is well settled that a finding or order 
made without substantial evidence to support it, is 
illegal, and void. Indeed, this is the most common ground 
of attack. 

As was said in Int. Com. Comm. vs. Union Pacific R. R., 
222 U. S. 541, 547: 

“There has been no attempt to make an exhaus¬ 
tive statement of the principle involved, but in 
cases thus far decided, it has been settled that the 
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orders of the Commission are final unless (1) 
beyond the power which it could constitutionally 
exercise; or (2) beyond its statutory power; or 
(3) based upon a mistake of law. But questions 
of fact may be involved in the determination of 
questions of law, so that an order, regular on its 
face, may be set aside if it appears that (4) the 
rate is so low as to be confiscatory and in viola¬ 
tion of the constitutional prohibition against taking 
property without due process of law; or (5) if the 
Commission acted so arbitrarily and unjustly as 
to fix rates contrary to evidence, or without evi¬ 
dence to support it; or (6) if the authority therein 
involved has been exercised in such an unreason¬ 
able manner as to cause it to be within the elemen¬ 
tary rule that the substance, and not the shadow, 
determines the validity of the exercise of the power. 
Int. Com. Com. v. III. Cent., 215 U. S. 452, 470; 
Southern Pacific v. Int. Com. Com., 219 U. S. 433; 
Int Com. Com. v. Northern Pacific, 216 U. S. 538, 
544; Int. Com. Com. v. Alabama Midland Ry. Co.. 
168 U. S. 144, 174. 

“In determining these mixed questions of law 
and fact, the court confines itself to the ultimate 
question as to whether the Commission acted within 
its power. It will not consider the expediency or 
wisdom of the order, or whether, on like testi¬ 
mony, it would have made a similar ruling. ‘The 
findings of the Commission are made by law yrima 
facie true, and this court has ascribed to them the 
strength due to the judgments of a tribunal 
appointed by law and informed by experience.’ 
III. Cent. v. 7. C. C., 206 U. S. 441. Its conclusion, 
of course, is subject to review, but when supported 
by evidence is accepted as final; not that its 
decision, involving as it does so many and such 
vast public interests, can be supported by a mere 
scintilla of proof—but the courts will not examine 
the facts further than to determine whether there 
was substantial evidence to sustain the order.” 

And in Int. Com. Comm. vs. Louis. & Nash. R. R., 227 
U. S. 88, 90: 

“On the appeal here, the Government insisted 
that while the act of 1887 to regulate commerce 
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(24 Stat. 379, c. 104, §§ 14,15,16) made the orders 
of the Commission only prima facie correct, a 
different result followed from the provision in the 
Hepburn Act of 1906 (34 Stat. 584, c. 3591, § 15) 
that rates should be set aside if after a hearing 
the ‘Commission shall be of the opinion that the 
charge was unreasonable.’ In such case it insisted 
that the order based on such opinion is conclusive, 
and (though hit. Com. Comm. v. Union Pacific 
R. R., 222 U. S. 541, 547, was to the contrary) could 
not be set aside, even if the finding was wholly 
without substantial evidence to support it. 

“1. But the statute gave the right to a full 
hearing, and that conferred the privilege of intro¬ 
ducing testimony, and at the same time imposed the 
duty of deciding in accordance with the facts 
proved. A finding without evidence is arbitrary 
and baseless. And if the Government’s contention 
is correct, it would mean that the Commission had 
a power possessed by no other officer, administra¬ 
tive body, or tribunal under our Government. It 
would mean that where rights depended upon facts, 
the Commission could disregard all rules of evi¬ 
dence, and capriciously make findings by adminis¬ 
trative fiat. Such authority, however beneficently 
exercised in one case, could be injuriously exerted 
in another; is inconsistent with rational justice, 
and comes under the Constitution’s condemna¬ 
tion of all arbitrary exercise of power. 

“In the comparatively few cases in which such 
questions have arisen it has been distinctly recog¬ 
nized that administrative orders, quasi-judicial in 
character, are void if a hearing was denied; if that 
granted was inadequate or manifestly unfair; if 
the finding was contrary to the ‘indisputable char¬ 
acter of the evidence.’ Tang Tun v. Edsell, 223 
U. S. 673, 681; Chin Yoh v. United States, 208 U. S. 
8,13; Low Wall Suey v. Backus, 225 U. S. 460, 468; 
Zakonaite v. Wolf, 226 U. S. 272; or, if the facts 
found do not, as a matter of law, support the order 
made. United States v. B. <& 0. S. W. R. R., 226 
U. S. 14. Cf. Atlantic C. L. v. North Carolina Corp. 
Com., 206 U. S. 1, 20; Wisconsin, M. & P. R. Co. v. 
Jacobson, 179 U. S. 287, 301; Oregon Railroad v. 
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Fairchild, 224 U. S. 510; I. C. C. v. Illinois Central, 
215 U. S. 452, 470; Southern Pacific Co. v. Inter¬ 
state Com. Comm., 219 U. S. 433; Muser v. Magone, 
155 U. S. 240, 247. 

• ••••••* 

“3. Under the statute the carrier retains the 
primary right to make rates, but if, after hearing, 
they are shown to be unreasonable, the Commission 
may set them aside and require the substitution of 
just for unjust charges. The Commission’s right 
to act depends upon the existence of this fact, and 
if there was no evidence to show that the rates 
were unreasonable, there was no jurisdiction to 
make the order. Int. Com. Comm. v. Northern 
Pacific Ry., 216 U. S. 538, 544. In a case like the 
present the courts will not review the Commission’s 
conclusions of fact (Int. Com. Comm. v. Delaware 
<£c. Ry., 220 U. S. 235, 251), by passing upon the 
credibility of witnesses, or conflicts in the testi¬ 
mony. But the legal effect of evidence is a ques¬ 
tion of law. A finding without evidence is beyond 
the power of the Commission. An order based 
thereon is contrary to law and must, in the language 
of the statute, ‘be set aside by a court of competent 
jurisdiction.’ 36 Stat. 551.” 

Likewise it was said in Anchor Coal Co. vs. United 
States, 25 Fed. (2d) 462, 471: 

“If, however, in making the order complained of, 
the Commission has exceeded its powers, or has 
proceeded upon an erroneous theory of law, or if 
its action is so manifestly arbitrary and unreason¬ 
able as virtually to transcend the authority con¬ 
ferred upon it, the courts are not bound "by its 
action. Southern Pacific Co. v. I. C. C., 219 U. S. 
433, 31 S. Ct. 288, 55 L. Ed. 283; I. C. C. v. Union 
Pacific Co., 222 U. S. 541, 32 S. Ct. 108, 56 L. Ed. 
308; U. S. v. N. Y. C. R. R., 263 U. S. 603, 44 S. Ct. 
212, 68 L. Ed. 470; U. S. v. New River Co., 265 
U. S. 533, 540, 44 S. Ct. 610, 68 L. Ed. 1165.” 
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4. It is a purely arbitrary statement and as such is 
illegal and void. 

The facts set forth above unquestionably demonstrate 
that this statement is purely arbitrary, of the character 
condemned in the last quotations. 

But while the foregoing is argument on the part of 
the shippers only, the objective reality of its arbitrary 
character was disarmingly but plainly set forth at the 
trial by the frank statement of counsel for the Commis¬ 
sion as to why the Commission inserted this conclusion 
in their finding. 

For the Commission’s counsel said in substance at 
the trial (R. pp. 181, 182, 200) that this conclusion was 
inserted not because the 120 per cent rates were in fact 
reasonable prior to March 3, 1933, but as a device to 
evade for ulterior reasons ordering payment of full repa¬ 
ration to the shippers. It was said that the facts that 
“many cars” of strawberries had been shipped and the 
shippers were “prosperous” made the Commission 
“feel” that they should not have full reparation for the 
past. It was said that these facts were the only facts 
responsible for insertion of the conclusion that the 120 
per cent rates were reasonable—facts which have no rela¬ 
tion whatever to the reasonableness of rates. 

Thus Mr. Ross said below (R. pp. 181,182): 

“Now, those are some of the things that I have 
no doubt made the Commission feel that the straw¬ 
berry traffic had reached a point where a lower 
basis of rates was justified for future application, 
but that the rates having been inaugurated in 
December 1929 under what might be termed more 
or less an experimental schedule, and the traffic 
having developed largely, rapidly, pursuant to that 
service, and the shippers being prosperous and 
having shipped many cars, that it might be unfair 
to sav, ‘The carriers shall rebate and refund for 
past shipments to the same extent that the Com¬ 
mission felt the rates ought to come down for the 
future.’ ” 
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Nothing in the record, either that of the proceedings 
before the Commission, or the record of the proceedings 
below, supports this novel idea. The glaringly arbitrary 
nature of such an idea is made plain by the fact that the 
assailed express rates were found unreasonable in excess 
of 105 per cent on the basis of the evidence taken prior 
to July 1931, and the 120 per cent rates were condemned 
on the basis of that evidence. Moreover, the unreason¬ 
able excess exacted is the amount of the shipper’s damage 
as a matter of law {ante, pp. 17-18). It presents, never¬ 
theless, the only explanation of any kind that the Com¬ 
mission has ever offered for its device designed to let 
the railroads keep the unlawful charges exacted in the 
past. 

So far as the “prosperity” of the shippers is con¬ 
cerned, the statement in the Commission’s own report, 
pointed out at pages 42 and 43, supra, to the effect that 
the shippers were unduly prejudiced by the high rates 
because the Louisiana berries, shipped under lower rates, 
forced the Florida berries off the market, speaks for it¬ 
self. The exorbitantly high express rates and refrigera¬ 
tion charges forced some Florida shippers out of busi¬ 
ness. 

The foundation of this entire case therefore is the 
Commission’s design, by the insertion in its report of 
an invalid conclusion for an ulterior reason, to evade 
ordering payment of the full reparation found due and 
let the railroads keep the unlawful charges found to have 
been exacted in the past. That is the plainest kind of 
arbitrarv action. It falls under the Constitution’s con- 
demnation of all arbitrary action and assumption of 
tyrannical power. 

All the other questions in this case are based on sub¬ 
sequent attempts of the Commission to evade the conse¬ 
quences of this action. 

• • * * 


# 
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When we balance the words of this invalid conclusion 
against the integrated finding that 105 per cent was the 
maximum reasonable express rate for the entire period 
from December 1, 1929 to December 28, 1933, we find 
at best superficial inconsistency only. For we have a 
substantial legal finding to the effect that 105 per cent 
was the maximum reasonable express rate on the one 
hand, weighed against mere words, used for an ulterior 
reason, which have no legal significance, on the other. 

Summary of Point Five. 

The report of the full Commission condemns the 120 
per cent rates unequivocally on the evidence. It finds 
factually that the assailed express rates were unreason¬ 
able for the entire period in excess of 105 per cent, on the 
evidence which was taken prior to July 1931. The ad¬ 
mission of the Commission’s counsel shows that the in¬ 
sertion of the isolated conclusion in formal finding “2” 
to the effect that the 120 per cent rates were reasonable 
prior to March 3, 1933 was only an afterthought in¬ 
serted, not because those rates were reasonable, but as a 
device designed to evade ordering payment of the full 
amount of reparation found due and let the railroads 
keep the moneys found to have been unlawfully exacted 
in the past. 

Therefore in the eye of the law and under the scru¬ 
tiny of the Constitution, the Commission is under a 
ministerial duty to order repayment of the unlawful 
charges exacted in excess of the 105 per cent express 
rates prior to as well as after March 3, 1933, to comply 
with its own finding 7 (R. p. 98). 
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POINT SIX 

The Commission is under a ministerial duty to order 
payment of interest on the amounts of reparation 
awarded in its order of March 11, 1938, for the period 
between November 5, 1934 and July 23, 1936. 

As has been pointed out at page 13 hereof, the Com¬ 
mission has discharged a small bit of its ministerial duty 
by its affirmative action, since institution of this man¬ 
damus suit, in entering, or serving notice of, a new order 
directing payment of interest between March 7, 1934 
and November 5, 1934, payment of which was previously 
refused. Thus, there is presently in controversy only the 
period between November 5, 1934 and July 23, 1936. 

The corrected order of Division 2 exempted the 
railroads from paying interest on the reparation there 
ordered to be paid, for the period between November 
5, 1934 and July 23, 1936. We shall demonstrate here 
that the full Commission had already awarded reparation 
on said amounts, with interest , and that Division 2 had 
no power to withhold interest; that where unreasonable 
charges have been exacted from shippers they can only 
be made whole by repayment of the excess amounts with 
interest from the date of the exaction, as a matter of 
law; and that Division 2’s refusal to order the payment 
of interest on the amounts of reparation ordered to be 
paid, was purely arbitrary and a further effort to penalize 
the shippers for having previously attacked the order in 
the Allison case. 

A. Since the Full Commission had Already Awarded Repara¬ 
tion on the Amounts involved, with interest. Division 2 
had no Power to refuse to order its payment. 

In finding No. 7 of the full Commission’s report of 
November 7, 1933, the full Commission ordered the pay¬ 
ment of the unlawful excess charges exacted, with interest 
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(R. p. 98). When the proceedings were reopened for the 
purpose of determining the amount due under this find¬ 
ing, the scope of the new hearing was thus expressly 
limited to the determination of what shipments were 
made and what charges were paid. The Division was not 
then at liberty to refuse to order payment of interest 
already found to be due. 

The scope of the Division’s authority is expressly set 
forth by finding No. 7 and by the full Commission’s order 
of November 9,1936, attached to the complaint as Exhibit 
L (R. p. 109). This order states that the proceedings are 
reopened for further hearing for the purpose of deter¬ 
mining the amounts of reparation due complainants and 
intervenors under the Commission’s findings in R. W. 
Burch, Inc. vs. Railway Express Agency, Inc., et al., 197 
I. C. C. 85. 

Moreover, even the Commission’s decisions establish 
that the question of re-examining the shippers’ right to 
interest was not within the scope of the hearing and could 
not be passed upon by the Division. Thus, in William 
Kelly Milling Co. vs. A. T. & S. F. Ry. Co., 2111. C. C. 53, 
decided October 12, 1935 (PI. Ex. 14), arguments 
addressed to the correctness of the findings which deter¬ 
mined the scope of the proceedings were rejected with 
the following language: 

“As that hearing was solely for the purpose of 
determining the amounts of reparation due, the 
foregoing testimony and arguments of defendants 
are not within the scope and purpose of the further 
hearing.” 

See also 


Metal & Thermit Corp. vs. Central R. of N. J. 
(PI. Ex. 9); 

J. S. Bash & Sons, Inc. vs. Central Indiana Ry. 
Co., 192 I. C. C. 57, 58. 
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Since the Division had no power to re-examine the 
question of interest, and since it was bound by the findings 
of the full Commission on November 7, 1933, its reprisal 
to order payment of the interest found to be due was an 
evasion of its ministerial duty to order payment of 
interest. 

B. Where Unreasonable Charges have been Exacted from 
Shippers they can only be made Whole by Repayment of 
the Excess Amounts with Interest from the date of the 
Exaction, as a Matter of Law. 

Section 8 of the Act provides that the full amount 
of the shippers damage shall be recovered. This Section 
is as follows: 

“%8. Liability in damages to persons injured 
by violation of law. In case any common carrier 
subject to the provisions of this chapter shall do, 
cause to be done, or permit to be done any act, 
matter, or thing in this chapter prohibited or de¬ 
clared to be unlawful, or shall omit to do any act, 
matter, or thing in this chapter required to be done, 
such common carrier shall be liable to the person 
or persons injured thereby for the full amount of 
damages sustained in consequence of any such vio¬ 
lation of the provisions of this chapter, together 
with a reasonable counsel or attorney’s fee, to be 
fixed by the court in every case of recovery, which 
attorney’s fee shall be taxed and collected as part 
of the costs in the case. (Feb. 4, 1887, c. 104, § 8, 
24 Stat. 382.) ” 

Section 9 of the Act gives the shippers the option of 
applying to the Commission for the full amount of their 
damages, or seeking them in a federal court. 

Hence in 7. C. C. vs. United States, 289 U. S. 385, the 
court’s opinion, per Cardozo, J., among other things, 
states: 

“The Interstate Commerce Act makes it unlaw¬ 
ful for a carrier to give any undue or unreasonable 
preference to a person or locality, or to subject any 
person or localitv to an undue disadvantage (24 
Stat. 380, § 3; 41 Stat. 479, § 405; 49 U. S. C., § 3), 
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and charges the offender with liability for the full 
amount of damages resulting from the unlawful 
act. §8.” 

And in L. & N. R. R. Co. vs. Ohio Valley Tie Co., 242 
U. S. 288, the court, per Mr. Justice Holmes, said (p. 290): 

“By §8 a common carrier violating the com¬ 
mands of the act is made liable to the person in¬ 
jured thereby ‘for the full amount of damages sus¬ 
tained in consequence ’ of the violation. By § 9 any 
person so injured may make complaint to the Com¬ 
mission or may sue in a court of the United States 
to recover the damages for which the carrier is 
liable under the act, but must elect in each case 
which of the two methods of procedure he will 
adopt. The rule of damages in one hardly can be 
different from that proper for the other. * * * The 
decisions say that whatever the damages were they 
could be recovered; Pennsylvania R. R. Co. v. In¬ 
ternational Coal Mining Co., 230 U. S. 184, 202, 
203; Meeker v. Lehigh Valley R. R. Co., 236 U. S. 
412, 429; and that the statute determines the extent 
of damages. Pennsylvania R. R. Co. v. Clark 
Brothers Coal Mining Co., 238 U. S. 456, 472.” 

The entire subject was discussed in L. & N. R. R. vs. 
Sloss-Sheffield Co., 269 U. S. 217, at page 239, as follows: 

“It has been the uniform practice of the Com¬ 
mission to recognize as an element of the damages 
loss of interest on charges unlawfully exacted; and, 
in ordering reparation, it has usually included as 
a part of the damages such interest from the date 
of the payment. 10 In Meeker & Co. v. Lehigh Valley 


“ 10 In International, etc. Corp. v. Louisville & Nashville 
R. R. Co., 29 I. C. C. 391, 395, it is stated: ‘The Commission has 
uniformly allowed interest on claims for reparation.’ See E. I. 
Du Pont, etc. Co. v. Director General, 55 I. C. C. 246, 247; 
National Petroleum Ass’n v. Missouri, Kansas & Texas Ry. Co., 
58 I. C. C. 415; Shreveport Creosoting Co. v. Louisiana & Pacific 
Ry. Co., 92 I. C. C. 519. The Commission has said that interest 
will not be allowed where the record does not show the date of 
the payment. Morris & Co. v. Director General, 74 I. C. C. 
242,244.” 
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R. R. Co., 236 U. S. 412, 420, in Meeker v. Lehigh 
Valley R. R. Co., 236 U. S. 434, 437, and in Mills 
v. Lehigh Valley R. R. Co., 238 U. S. 473, 477-8, in 
each of which cases a judgment enforcing such an 
order was affirmed by this Court, the opinions 
show that interest had been allowed in accordance 
with this practice. 11 The practice of the Commis¬ 
sion conforms to the general rules governing the 
allowance of interest. The wrong for which the 
statute renders the carrier liable is the exacting 
of payment pursuant to an unlawful rate, not the 
withholding of the excess unlawfully exacted. The 
mere fact that the validity of the claim is disputed 
and that the amount recoverable is uncertain ob¬ 
viously does not bar the recovery of interest. The 
Commission properly determined not only whether 
interest should be included, but also the date from 
which it shall be included. Compare Arkadelphia 
Co. v. St. Louis, S. W. Ry. Co., 249 U. S. 134, 147; 
Eddy v. LaFayette, 163 U. S. 456, 467; The Scot¬ 
land, 118 U. S. 507, 519.” 

The Supreme Court in Pennsylvania R. R. Co. vs. 
Minds, 250 U. S. 368, 371, expressly stated that unless 
interest is allowed, there is no means of making the claim¬ 
ants whole for the wrongs sustained by violations of the 
statute: 

“But the defendants in error were entitled to full 
compensation for the damages sustained as the 
result of the wrongful discrimination against them. 
(§ 8 of the Act to Regulate Commerce.) The Com¬ 
mission allowed interest as part of its award, and 
the District Court charged the jury that it might 
do so in making up its verdicts. We see no error 


“ n In Louisville & Nashville R. R. Co. v. Ohio Valley Tie Co., 
242 U. S. 288, 291, the damages recoverable under §§ 8, 9 and 16 
of the Act were said to include loss due to ‘the keeping of the 
plaintiff out of its money.’ In Pennsylvania R. R. Co. v. Minds, 
250 U. S. 368, 370-1, the Court declared that ‘unless interest is 
to be allowed there seems to be no means of making the claimants 
whole for the wrongs sustained by violations of the statute.’ 
Compare Arkadelphia Milling Co. v. St. Louis Southwestern 
Ry. Co., 249 U. S. 134, 147.” 
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in this. For years these claims have been con¬ 
tested, the Company never offered any payment 
of the awards, and unless interest is to be allowed 
there seems to be no means of making the claimants 
whole for the wrongs sustained by violations of the 
statute.” 

It was likewise said in Arkadelphia Co. vs. St. Louis S. 
W. Ry. Co., 249 U. S. 134 (p. 147): 

“The contention that there was error in allow¬ 
ing interest upon the amount of the overcharges 
is unsubstantial. The damage was complete when 
the overcharges were made, and as they were 
wrongfully made and without consent of the ship¬ 
pers, interest ran from that date on general prin¬ 
ciples.” 

See also: Atlantic Coast Line R. R. Co. vs. Arcade & 
Attica R. R. Corp., 210 I. C. C. 66, and 219 I. C. C. 741 
(PI. Exs. 11 and 12, R. p. 149). 

The foregoing cases demonstrate that as a matter of 
law the only way to make shippers whole for the exaction 
of unreasonable and unlawful rates and charges is by 
paying them interest on the amount unlawfully exacted 
from the date of such unlawful exaction. The cases also 
demonstrate that it is the uniform practice of the Com¬ 
mission to award interest; for after all, the carriers have 
had the use of the money unlawfully exacted. Therefore, 
the Commission is under a ministerial duty to order the 
payment of interest found to be due on the unlawful 
charges exacted. 

C The Commission’s refusal to Order the Payment of Interest 

was Arbitrary. 

The Division’s report of March 11, 1938 gave the fol¬ 
lowing reasons for refusing to order the payment of 
interest: 

“The latter were, however, among those covered 
by the Commission’s findings and order of Novem- 
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ber 7, 1933, which complainants herein sought to 
have set aside in George Allison <& Co. v. United 
States, supra. As section 9 of the act provides for 
an election of methods of procedure in the prosecu¬ 
tion of claims of the character considered herein, 
defendants contend that by complainants’ aban¬ 
donment of the proceedings before the Commission 
and their unsuccessful attempt to pursue their 
remedy in court, defendants herein were submitted 
to unnecessary and expensive litigation and that 
it is unfair to permit complainants to collect inter¬ 
est during the period in which they were parties 
to such litigation. The record shows that the filing 
of the suit on November 5, 1934, was the first in¬ 
dication that complainants were delaying consum¬ 
mation of the proceedings before the Commission 
within a reasonable time. Defendants will not be 
required to pay interest on the reparation herein 
awarded during the period November 5, 1934, to 
July 23, 1936, both inclusive.” 

So far as the statement above that it is unfair to 
permit the complainants to collect interest during the 
period when the defendant carriers were “submitted to 
unnecessary and expensive litigation”, it is a fact, and 
admitted in the pleadings (paragraph 26 of petition, R. 
p. 14) that the defendant carriers were not parties to the 
suits known as George Allison & Co. vs. United States, 
et al., which sought to set aside a portion of the Commis¬ 
sion’s order of November 7,1933. That statement is then 
plain, conceded fiction. 

The second intimated reason for refusing to order the 
payment of interest is that the shippers delayed consum¬ 
mation of the proceedings before the Commission within 
a reasonable time by suing under the Urgent Deficiencies 
Act to set aside a portion of the Commission’s order, 
which the counsel for the Commission admitted in open 
court had no evidence to sustain it. Since the report ex¬ 
pressly sets forth that the attempt to obtain judicial 
review of the Commission’s order was an intimated rea¬ 
son for refusing interest, it is clear from the report itself 
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that the Commission’s motive was purely one of attempt¬ 
ing to penalize the shippers for seeking to set aside 
a portion of the Commission’s order which its own counsel 
was forced to admit had no evidence to support it. We 
do not believe further argument is necessary to demon¬ 
strate that this is also arbitrary action; or that the 
Commission is under a ministerial duty to order pay¬ 
ment of the interest it has found to be due. 

CONCLUSION. 

The Commission has found reparation to be due the 
shippers but has refused to order payment of the full 
amount thereof. It is under a ministerial duty to order 
payment of the full amount of reparation already found 
to be due, for without a reparation order, the shippers 
are powerless to collect the money. The Commission has 
evaded its ministerial duty to order payment of the full 
amount of reparation found to be due in the full Com¬ 
mission’s report, through the subterfuge of ordering pay¬ 
ment of reparation found to be due in Division 5’s original 
report, which was expressly superseded by that of the 
full Commission. 

Thus, the full Commission has found that reparation 
is due the shippers for refrigeration charges collected 
in excess of 85 per cent of those existing, but refuses 
to order payment of this reparation. 

Without any controversy as to reasonableness of rates 
prior to March 3, 1933, the full Commission found that 
after March 3, 1933 the express rates were unreasonable 
in so far as they exceeded 105 per cent, but the Commis¬ 
sion refuses to order payment of this reparation found 
to be due, even after its own counsel took the position in 
the Allison case that the shippers were entitled to refunds 
on that basis after March 3, 1933. 

An examination of the full Commission’s report 
shows that the 120 per cent rates prescribed by Division 
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5, which were in many instances even higher than the 
assailed rates originally instituted, were condemned, 
there being not a scintilla of evidence to support them. 
On the other hand, the Commission found, on a detailed 
factual basis, from the evidence closed in 1931, that the 
assailed rates and charges which the shippers had been 
forced to pay, were unreasonable in so far as they ex¬ 
ceeded 105 per cent. The frank admission of counsel for 
the Commission shows that the isolated conclusion in¬ 
serted in the full Commission’s formal finding to the effect 
that the 120 per cent rates were reasonable prior to March 
3,1933, was inserted, not because those rates were reason¬ 
able, but as a device designed to evade ordering payment, 
for an ulterior reason, of the full amount of reparation 
due as a matter of law, and specifically found by the 
full Commission to be due, and to let the railroads keep 
the unlawful charges exacted in the past. 

The full Commission found interest to be due the 
shippers on the amounts of reparation found to be due. 
Nevertheless, Division 2 refused to order payment of such 
interest during the period of the Allison cases and longer, 
to penalize the shippers for having attempted judicial 
review of the Commission’s order, and for a further rea¬ 
son which the Commission now admits in its answer in 
this case is pure fiction. 

While the Commission has found reparation to be 
due, it has refused to order payment through subterfuge, 
in an effort to evade the consequences of its original ar¬ 
bitrary action. The Commission is still, however, under 
a ministerial duty to order payment of the reparation 
which it has found to be due. Since it refuses to discharge 
this ministerial duty, and since mandamus is admittedly 
the appropriate remedy, a writ or order of mandamus 
should issue to the Commission to compel it to order pay¬ 
ment of the reparation already found to be due, to enable 
the shippers to collect the money. 

The correctness of the remedy of mandamus in this 
case is established by the Campbell case, 289 U. S. 385, 
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supra, and the recent case of Rochester Telephone Corpo¬ 
ration vs. The United States, decided by the Supreme 
Court April 17, 1939, which holds that the Commission 
will be ordered to proceed on correct legal principles. 

The shippers in this case have suffered grave injustice 
by reason of the Commission’s arbitrary devices designed 
to let the railroads keep the reparation which the Com¬ 
mission itself found to be due to the shippers. So while 
the granting of mandamus here not only complies with 
every technical rule of law and equitable consideration, 
it is necessary also to compel the Commission to accord 
with the cherished judicial tradition embodying the basic 
concepts of fair play. Morgan vs. United States, 304 
U. S. 1. 

The Supreme Court has pointed out that the Inter¬ 
state Commerce Act was passed for the benefit of those 
who pay and bear the transportation charges. In this 
light particularly, fair treatment by the Commission 
seems very little to ask. If the Commission should be 
permitted in this case to deny fair treatment arbitrarily, 
it would mean administrative absolutism and the en¬ 
couragement of arbitrary action and tyrannical power, 
which have no place in the principles of the common law 
or the Constitution. 

POINT SEVEN 

The judgment should be reversed and the relief 
sought in the petition should be granted. 

All of which is respectfully submitted. 

GEORGE W. DALZELL, Esq., 
Attorney for Appellants. 

F. Trowbridge vom Baur, 

John A. Kelly, 

George W. Dalzell, 

Of Counsel. 
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APPENDIX A. 

Illustrative Minimum Carload Shipment 
from PLANT CITY, FLA. to NEW YORK, N. Y. 

From December 1, 1929, and prior to March 3, 1933 



Weight 

Express 

Rate 

Express 

Charge 

Refgn 

Charge 

Tota 

Chari 

Rates and Charges 
instituted b y 
Railway Exp. 
Agcy. 

17,000# 

$3.29 

$559.30 

$90.00 

$649.1 

Rates (120 per 
cent) and 
Charges Fixed 
or approved by 
Division 5. 

17,000# 

3.16 

537.20 

90.00 

627.1 

Amount of Reparation awarded per Car 

$ 22.10 


$ 22 .: 


Maximum Reason¬ 
able Rates (105 
percent) and 
Refgn Charges 
(85 per cent) 
prescribed b y 
full Commission. 


17,000# 


Amount of Reparation awarded per car. 

Amount ordered to 
be paid by Divi¬ 
sion 2 March 11, 

1938 on basis of 
Division 5’s 
original report.. 


469.20 

$90.10 


76.50 

$13.50 


22.10 


Difference per Car awarded by full 
Commission, payment of which Divi¬ 
sion refuses to order. 


uses to order. $68.00 $13.50 

On and after March 3,1933 , up to December 28,1933 


Charges Paid .... 

Maximum Reason¬ 
able Rates and 
Refgn Charges 
prescribed b y 
full Commission. 


17,000# $3.16 $537.20 $90.00 


17,000# 


469.20 


76.50 


545. 

$103. 


$627. 


Reparation Awarded on these shipments 
by full Commission . $68.00 $13.50 $81. 

Shipments after March 3, 1933, were eliminated by Division 2 in t 
report of March 11, 1938, and no order was issued for the payment 
this money. 













CHART APPENDIX B. 




FINAL REPORT ON REARGUMEN 1 
NOVEMBER 7, 1933 
(R. pp. 66-102) 


ORIGINAL REPORT 
DECEMBER 30, 1932 
(R. pp. 17-54) 




PROCEEDINGS REOPENED 
FOR REARGUMENT AND 
RECONSIDERATION BY 
FULL COMMISSION 


DIVISION 5 
THREE MEMBERS 

CONCLUSION 
EXPRESS RATES 
UNREASONABLE IN 
EXCESS OF 120% OF 
CONSTRUCTIVE FIRST 
CLASS FREIGHT RATES 

EXPRESS REFRIGERA¬ 
TION CHARGES NOT 
SHOWN TO BE 
UNREASONABLE 


FULL COMMISSION 
ELEVEN MEMBERS 

ORIGINAL REPORT ' 
MODIFIED (R. p. 98) 

CONCLUSION 
EXPRESS RATES 
UNREASONABLE IN 
EXCESS OF 105% OF 
CONSTRUCTIVE FIRST 
CLASS FREIGHT RATE 

EXPRESS REFRIGERA-i 
TION CHARGES FOUN. 
UNREASONABLE TO T 
EXTENT THEY EXCEB) 
85% OF ASSAILED 
CHARGES 

REPARATION AWARD 


ORDER OF NOVEMBER 9, 1936 (R. pp. 109, 110) 


REOPENED BY FULL 
COMMISSION TO DETER¬ 
MINE AMOUNTS OF 
MONEY DUE COM¬ 
PLAINANTS UNDER 
FULL COMMISSION’S 
REPORT ON REARGUMENT, 
197 I. C. C. 85 



REASSIGNED FQR DIS¬ 
POSITION TO DIVISION 2 
ON COMMISSION’S 
OWN MOTION 
SEPTEMBER 30, 1937 
EXHIBIT N (R. 111) 


LAST REPORT 
MARCH 11, 1938 
(R. pp. 116-123) 


226 

I. C.| C. 
637 


DIVISION 2 
THREE MEMBERS 


REPARATION AWARDED 


s 

NOTE 1. The assailed express rates and refrigeration charges were instituted by the Railway Express Agency orimber 1,1929. 

2. The express rates fixed by Division 5 in the original report were ordered into effect on or before April 33, but at the request of the defendant carriers 

the rates became effective March 3,1933. . 1 

3. These rates were condemned and the maximum reasonable express rates and maximum reasonable refrigc charges prescribed by the full commission, on 
the basis of which reparation was awarded, were ordered into effect on or before December 28,1933. I 

4. There is also a conclusion in the decision of November 7, 1933, to the effect that prior to March 3,1933 tfconable basis of express rates was 120 per cent. 

- 1 —:— j-t:>i r.n» in Point Five hereof._K_ 


CONCLUSION 
ORDERS PAYMENT OF 
REPARATION IN 
ACCORDANCE wIlTH 
ORIGINAL REPORT OF 
DIVISION 5 AND ELIMI¬ 
NATES SHIPMENTS 
MADE ON AND AFTER 
MARCH 3, 1933 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1939 


No. 7362 

George Allison & Co., Inc., et al., appellants 

v. 

Interstate Commerce Commission, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE INTERSTATE COMMERCE COMMISSION 


THE OPINION BELOW 

The opinion of the District Court (unreported) 
is printed on page 204 of the record. The findings 
of fact and conclusions of law are printed on pages 
205 et seq., of the record. The Judgment appealed 
from is printed on page 220. 

NATURE OF THE PROCEEDINGS 

This is an appeal from a judgment of the U. S. 
District Court for the District of Columbia entered 
January 23, 1939 (R. 220), dismissing a petition 
for a writ of mandamus brought by the appellants 


(i) 
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to compel the Interstate Commerce Commission 
to make an order increasing the amount of damages 
awarded by it in a rate proceeding. 

QUESTIONS PRESENTED 

1. Whether the Court has power to review and 
control the findings of the Commission with respect 
to the amount of damages found by it in a rate 
proceeding and to direct the Commission to make 
a further order awarding additional damages. 

2. Whether anv finding made bv the Commission 
with respect to the amount of damages suffered 
by the appellants requires the issuance of a manda¬ 
tory order of the Court compelling an award of 
damages in addition to those ordered bv the Com- 
mission. 

STATEMENT 

While the issues in this case are simple, a state¬ 
ment of the somewhat involved prior proceedings 
is necessary to a complete understanding of the 
questions. 

The appellants, shippers, and receivers of Flor¬ 
ida strawberries in carload lots, were complainants 
or intervenors in proceedings against the Railway 
Express Agency et al., filed with the Commission 
in 1930 and 1931, known as Dockets Nos. 24145 
and 24671, in which it was charged, among other 
things, that the rates on strawberries, in carloads, 
in express service, under refrigeration, and the 
standard refrigeration charges therefor, from 
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Florida points to northern destinations were un¬ 
reasonable in violation of section 1, of the Inter¬ 
state Commerce Act. The complainants sought the 
prescription of reasonable rates and charges for 
the future and an award of damages as reparation 
for shipmonts which had moved in the past or 
which should move during the pendency of the pro¬ 
ceedings. 

The two cases were heard separately. The rec¬ 
ord in another proceeding involving similar issues, 
known as Docket No. 23972, R. W. Burch, Inc., et al. 
v. Railway Express Agency, was made a part of 
the record in the other two proceedings. The evi¬ 
dence in the cases was closed on December 11,1931. 
After consideration of the records made, of excep¬ 
tions to a proposed report of an examiner, of briefs 
and oral arguments, the Commission by Division 
5, on December 30, 1932, rendered its decision and 
report in the several cases under the title R. W. 
Burch, Inc., et al. v. Railway Express Agency 
(R. 17-54). The Commission found that the ex¬ 
press rates had been and for the future would be 
unreasonable to the extent that they had exceeded 
or should exceed 120 percent of the first-class 
freight rates, carload minimum of 17,000 pounds, 
from and to the same points (Finding No. 2, R. 53). 
The Commission also found that the charges for 
standard refrigeration service were not shown to 
be unreasonable (Finding No. 3, R. 53). 
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The Commission entered its orders (R. 54-59, 
61) directing the establishment of the reduced rates 
for the future and such rates were published and 
became effective March 3, 1933. 

The Commission further found that complain¬ 
ants had been damaged and were entitled to repa¬ 
ration in the amount of the difference between the 
charges paid and those found to be reasonable. It 
did not at that time enter an order fixing the 
amount of damages, but provided that the com¬ 
plainants might file statements of their shipments 
and proof of the payment of the charges for a sub¬ 
sequent fixing of damages in accordance with Rule 

V 1 of the Commission’s Rules of Practice (R. 54). 

• 

The report of the Commission, Division 5, is pub¬ 
lished as 190 I. C. C. 520, and the report and order 
are attached to the petition in this case as Exhibits 
A and B, respectively. 

The complainants were not satisfied with the re¬ 
ductions made, and upon their petition the pro- 

1 Rule V provides that when the Commission finds that 
reparation is due, but that the amount cannot be ascertained 
from the record before it, the complainant should imme¬ 
diately prepare a statement showing the details of shipments 
on which reparation is claimed. The statement, with the 
paid freight bills or true copies thereof, is required to be 
forwarded to the carrier which collected the charges for 
checking and certification as to accuracy. If, after any nec¬ 
essary adjustments are made, the carrier certifies the state¬ 
ment, it may be filed with the Commission, and the repara¬ 
tion order will be based thereon. If the carrier declines to 
certify the statement, the matter may be set down for further 
hearing to receive proof as to the amount of the damages. 
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ceedings were reopened on April 3, 1933, for re¬ 
argument and reconsideration before the entire 
Commission. 

In its report on reargument November 7, 1933, 
published in 197 I. C. C. 85 (R. 66-102), the Com¬ 
mission found (Finding No. 2, R. 97) that prior to 
March 3,1933, the assailed rates were unreasonable 
to the extent that they exceeded 120 percent of 
first-class freight rates, carload minimum 17,000 
pounds. It found, however, that such rates “are 
and for the future will be unreasonable to the ex¬ 
tent that they exceed or may exceed 105 percent of 
the first-class freight rates * * V’ It also 
found that the standard refrigeration charges “are 
and for the future will be unreasonable to the ex¬ 
tent that they exceed or may exceed 85 percent of 
the present charges * * *” (Finding No. 3, R. 
97). The entire Commission was thus in agreement [ 
with Division 5 as to the reasonableness of the rates 
and charges prior to March 3,1933, but found lower 
rates and charges reasonable for future applica¬ 
tion. Complainants were again authorized to file 
statements covering their shipments for the pur¬ 
pose of fixing damages in accordance with Rule V 
(R. 98). The Commission at the same time entered 
its order requiring the prescribed rates to be estab¬ 
lished December 28,1933 (R. 102-106). The report 
and order of the Commission are attached to the 
complaint in the present action as Exhibits G and 
H, respectively. 
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The carriers which were defendants before the 
Commission then brought a suit in the U. S. Dis¬ 
trict Court for the Southern District of New York 
for an injunction to prevent the enforcement of the 
Commission’s order, insofar as it required a reduc¬ 
tion in express rates to the basis of 105 percent of 
the first-class freight rates, and in refrigeration 
charges to the basis of 85 percent of the then exist¬ 
ing charges. To give the court time to hear and 
dispose of the matter the Commission postponed 
the effective date of its order until ten days after 
the decision of the court. On March 7, 1934, in 
Bailway Express Agency, Inc., v. U. S., 6 Fed. 
Supp. 249, the court sustained the Commission’s 
order and the prescribed rates went into effect 
March 17,1934. 

The appellants in the present case, along with 
certain others, then instituted a suit filed Novem¬ 
ber 5,1934, in the United States District Court for 
the Southern District of New York seeking to en¬ 
join and set aside the finding of the Commission 
with respect to the measure of the unreasonable¬ 
ness of rates prior to March 3,1933. For some rea¬ 
son that suit was dismissed by consent on April 25, 
1935, and a similar suit, with different attorneys, 
was filed in the same court. After a hearing this 
suit was dismissed for lack of jurisdiction on Sep¬ 
tember 11, 1935. George Allison and Company v. 
U. S., 12 Fed. Supp. 862. Upon appeal, the deci- 
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sion was affirmed November 11, 1935, by the Su¬ 
preme Court, 296 U. S. 546. 

The complainants before the Commission then 
filed a petition with the Commission for a reconsid¬ 
eration of its decision, asking that rates prior to 
March 3,1933, be found to have been unreasonable 
insofar as they exceeded 105 percent of first class. 
This petition, after consideration, was denied by 
the entire Commission on June 8, 1936 (R. 
106-108). 

After these several unsuccessful attempts to 
force or otherwise bring about a finding to support 
increased reparation, the complainants finally sub¬ 
mitted their Rule V statements to the carriers for 
verification. The statements were returned uncer¬ 
tified June 24, 1936, and thereupon, on petition of 
the complainants, the Commission on November 
9,1936, reopened Dockets Nos. 24145 and 24671 for 
the purpose of determining the amount of repara¬ 
tion due complainants upon the findings of the 
Commission in 197 I. C. C. 85 (R. 109-110). 

In a decison rendered March 11, 1938 (R. 116- 
122, 226 I. C. C. 637), the Commission, by Divi¬ 
sion 2, determined the amount of damages due 
complainants upon all cars shipped prior to March 
3,1933, and entered its order awarding reparation 
(R. 136-137) therefor with interest at 6 percent 
from the respective dates that the charges were 
paid, except that it found that the defendant car- 
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riers should not be required to pay interest during 
the period that the complainants themselves by liti¬ 
gation had delayed the settlement of reparation 
claims, that is, from November 5, 1934, 2 to July 
23, 1936. The Commission also declined to award 
damages as reparation upon shipments moving be¬ 
tween March 3, 1933, the date when rates on the 
120-percent basis became effective, and December 
28, 1933, when the Commission first ordered rates 
and charges on the 105-percent and 85-percent 
bases, respectively, to become effective. All the 
shipments involved in the proceeding moved prior 
to December 28, 1933. 

The purpose of the mandamus action was to com¬ 
pel the Commission: 

(1) To award additional reparation to the 105- 
percent and 85-percent bases for express service 
and refrigeration charges, respectively, on ship¬ 
ments moving prior to March 3,1933. 

(2) To award damages as reparation upon such 
bases on shipments made between March 3, 1933, 
and December 28, 1933. 

(3) To award additional reparation as interest 
for the period November 5, 1934, to July 23, 1936. 

2 By inadvertence, an incorrect copy of the Commission’s 
order was served on the complainants showing this date as 
March 7, 1934. See Petition, par. 29 (R. 15). When the 
error was brought to the Commission's attention by the alle¬ 
gations of par. 29, a corrected copy of the order was served 
showing the date as above stated. (See Answer, par. 
XVIII, R. 128, 137.) 
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STATUTES INVOLVED 

The sections of the Interstate Commerce Act 
directly involved are as follows: 

Interstate Commerce Act, Part I (U. S. Code, 

Title 49) 

Section 1 (5), in part: 

All charges made for any service ren¬ 
dered or to be rendered in the transportation 
of passengers or property as aforesaid, or in 
connection therewith, shall be just and rea¬ 
sonable, and every unjust and unreasonable 
charge for such service or any part thereof 
is prohibited and declared to be unlawful. 

Section 8: 

That in case any common carrier subject 
to the provisions of this part shall do, cause 
to be done, or permit to be done any act, 
matter, or thing in this part prohibited or 
declared to be unlawful, or shall omit to do 
any act, matter, or thing in this part re¬ 
quired to be done, such common carrier shall 
be liable to the person or persons injured 
thereby for the full amount of damages sus¬ 
tained in consequence of any such violation 
of the provisions of this part, together with 
a reasonable counsel or attorney’s fee, to be 
fixed by the court in every case of recovery, 
which attornev’s fee shall be taxed and col- 
lected as part of the costs in the case. 

Section 9, in part: 

That any person or persons claiming to 
be damaged by any common carrier subject 
to the provisions of this part may either 
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make complaint to the Commission as here¬ 
inafter provided for, or may bring suit in his 

or their own behalf for the recovery of the 

* 

damages for which such common carrier 
may be liable under the provisions of this 
part, in any district or circuit court of the 
United States of competent jurisdiction; but 
such person or persons shall not have the 
right to pursue both of said remedies, and 
must in each case elect which one of the two 
methods of procedure herein provided for 
he or they will adopt. * * * 

Section 13 (1): 

That any person, firm, corporation, com¬ 
pany, or association, or any mercantile, agri¬ 
cultural, or manufacturing society or other 
organization, or any body politic or munici¬ 
pal organization, or any common carrier, 
complaining of anything done or omitted 
to be done by any common carrier sub¬ 
ject to the provisions of this part, in con¬ 
travention of the provisions thereof, may 
apply to said Commission by petition, which 
shall briefly state the facts; whereupon a 
statement of the complaint thus made shall 
be forwarded by the Commission to such 
common carrier, who shall be called upon to 
satisfy the complaint, or to answer the same 
in writing, within a reasonable time, to be 
specified by the Commission. If such com¬ 
mon carrier within the time specified shall 
make reparation for the injury alleged to 
have been done, the common carrier shall be 
relieved of liability to the complainant only 



11 


for the particular violation of law thus com¬ 
plained of. If such carrier or carriers shall 
not satisfy the complaint within the time 
specified, or there shall appear to be any rea¬ 
sonable ground for investigating said com¬ 
plaint, it shall be the duty of the Commission 
to investigate the matters complained of in 
such manner and by such means as it shall 
deem proper. 

Section 14 (1): 

That whenever an investigation shall be 
made by said Commission, it shall be its duty 
to make a report in writing in respect 
thereto, which shall state the conclusions of 
the Commission, together with its decision, 
order, or requirements in the premises; and 
in case damages are awarded such report 
shall include the findings of fact on which 
the award is made. 

Section 16 (1): 

That if, after hearing on a complaint 
made as provided in section thirteen of this 
part, the Commission shall determine that 
any party complainant is entitled to an 
award of damages under the provisions of 
this part for a violation thereof, the Com¬ 
mission shall make an order directing the 
carrier to pay to the complainant the sum to 
which he is entitled on or before a day 
named. 

Section 16 (2): 

If a carrier does not comply with an order 
for the payment of money within the time 
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limit , in such order, the complainant, or any 
person for whose benefit such order was 
made, may file in the circuit court of the 
United States for the district in which he 
resides or in which is located the principal 
operating office of the carrier, or through 
which the road of the carrier runs, or in any 
State court of general jurisdiction having 
jurisdiction of the parties, a petition setting 
forth briefly the causes for which he claims 
damages, and the order of the Commission 
in the premises. Such suit in the circuit 
court of the United States shall proceed in 
all respects like other civil suits for dam¬ 
ages, except that on the trial of such suit the 
findings and order of the Commission shall 
be prima facie evidence of the facts therein 
stated, and except that the petitioner shall 
not be liable for costs in the circuit court nor 
for costs at any subsequent stage of the pro¬ 
ceedings unless they accrue upon his appeal. 
If the petitioner shall finally prevail he shall 
be allowed a reasonable attorney’s fee, to be 
taxed and collected as a part of the costs of 
the suit. 

ARGUMENT 

I 

The appellants, having elected to submit their claims 
for damages to the Commission, are bound by its deci¬ 
sion and may not obtain a different award from the 
court 

In considering the power of the court to review 
a reparation order of the Commission, it is neces- 
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sary to review briefly the nature of reparation 
orders and the basis upon which the Commission 
acts in respect to them. 

The Interstate Commerce Act had among its 
primary purposes the prohibition of unreasonable 
and discriminatory rates and the provision of a 
convenient and inexpensive remedy for shippers 
who had been damaged through the exacting of 
such rates in the past. The Act, accordingly, pro¬ 
vided in Section 1 (5) (U. S. Code, Title 49, Sec¬ 
tion 1 (5) ) that all charges for any service in the 
transportation of property “shall be just and rea¬ 
sonable, and every unjust and unreasonable charge 
for such service or any part thereof is prohibited 
and declared to be unlawful * * By Section 
8, it created a civil liability against carriers for 
damages caused by their violations of the Act, in 
favor of the persons injured thereby. 

A proceeding to determine and award damages 
for violation of a civil right is, of course, essentially 
judicial in its nature and, in view of the jury-trial 
provisions of the Constitution, Congress did not 
undertake to give the Commission power to render 
a final judgment in such cases, but instead provided 
in Section 9 that a person claiming to be damaged 
by a common carrier subject to the Act should 
have a choice of remedies. It provided that such 
persons “may either make complaint to the Com¬ 
mission as hereinafter provided for, or may 
bring suit * * * for the recovery of the dam- 
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ages * * *, in any district or circuit court of 
the United States * * It was expressly 

provided, however, “such person or persons shall 
not have the right to pursue both of said remedies, 
and must in each case elect which one of the two 
methods of procedure herein provided for he or 
they will adopt.*’ 

Section 13 (1) authorizes any person claiming 
to be damaged bv a violation of the Act to tile a 

*7 « 

petition with the Commission briefly stating the 
facts, and provides that the Commission shall in¬ 
vestigate the complaint, if it is not satisfied by the 
carrier within a period of time to be fixed by the 
Commission. 

By Section 14, the Commission is required to 
make a report in writing in all such investigations 
and to state its conclusions “and in case damages 
are awarded such report shall include the findings 
of fact on which the award is made.” 

Section 16 (1) requires the Commission, if it de¬ 
termines that the complainant is entitled to an 
award of damages, to “make an order directing the 
carrier to pay to the complainant the sum to which 

he is entitled on or before a dav named.” 

* 

Section 16 (2) provides that if a carrier does 
not comply with such an order for the payment of 
the money within the time limit, such person may 
bring suit in either the Federal court or a State 
court of competent jurisdiction, setting out the 
causes for which he claims damages. Such suit, 


35 


it is provided, “ shall proceed in all respects like 
other civil suits for damages, except that on the 
trial of such suit the findings and order of the Com¬ 
mission shall be prima facie evidence of the facts 
therein stated * * V’ 

From these provisions it is clear that a complain¬ 
ant who submits to the Commission the determina¬ 
tion of the amount of damages suffered by him for 
a violation of the Act does so as a volunteer. In a 


long line of decisions the courts have held that in 
such case a person who is denied an award of dam¬ 
ages or is awarded less than he demands is without 
remedy in the courts. 

In Baltimore c(- Ohio It. Co. v. Brady, 288 U. S. 
448, a shipper had received an award of reparation 
by the Commission in the amount of $12,838 as dam¬ 
ages resulting from discrimination practiced by a 


carrier in violating its 


rule for distribution of 


coal-cars in time of car shortage. The shipper sued 
on the award but sought to recover $57,735 as the 
amount of damages. The court said: 


This is not a suit authorized bv Sec. 9, but 

%/ 

one brought under Sec. 16 (2) because of 
defendants" refusal to comply with the Com¬ 
mission's order. * * * Section 16 (2) 

does not permit suit in the absence of an 
award, and if the Commission denies him 
relief, a claimant is remediless. Standard 
Oil Co. v. United States, 283 U. S. 235. 
Brad}) v. United States, 283 U. S. 804. Bar- 
thsvillc Zinc Co. v. Melton, 56 F. (2d) 154. 
’«> 


a 114-1—3*J 
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No suit is permitted if the carrier pays the 
award. Louisville & N. R. Co. v. Ohio Val¬ 
ley Tie Co., 242 U. S. 288. Cf. Penna. R. Co. 
v. Clark Coal Co., 238 U. S. 456. Plaintiff 
may not adopt the award as the basis of his 
suit and then attack it. Cf. Mitchell Coal 
Co. v. Penna. R. Co., 230 U. S. 247, 258. 

The fact that the Act merely makes the 
findings and report of the Commission prima 
facie evidence and so preserves the defend¬ 
ant’s right to contest the award gives no sup¬ 
port to plaintiff’s contention that it does not 
f bind him. It is to be remembered that, by 
electing to call on the Commssion for the de¬ 
termination of his damages, plaintiff waived 
his right to maintain an action at law upon 
his claim. But the carriers made no such 
election. Undoubtedlv it was to the end that 
they be not denied the right of trial by jury 
that Congress saved their right to be heard 
in court upon the merits of claims asserted 
against them. The right of election given to 
a claimant reasonably may have been deemed 
an adequate ground for making the Commis¬ 
sion’s award final as to him. Confessedly, it 
is final save when carriers refuse to pay 
within the time allowed. [Italics supplied.] 

The court made the further observation particu¬ 
larly pertinent in the present case: 

If by such a suit plaintiff may obtain a 
trial de novo or a revision of the award, the 
provisions of Sec. 9 requiring election and 
prohibiting pursuit of both remedies would 
be set at naught in cases in which carriers 
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refuse to pay and would be given effect in all 
other cases. 

This is precisely the position of the appellants in 
this case, who are dissatisfied by the adjudication 
of the Commission and who now desire to have the 
court exercise an independent examination in the 
hope that as an alternate tribunal it may award 
a greater amount of damages. 

The volunteer status of a complainant who 
chooses to submit his claims to the Commission is 
emphasized by the fact, as pointed out in the Brady 
Case, that a defendant carrier, not having any 
choice of remedies, is not bound by the amount of 
the Commission’s award and may always show in 
court, if he can, that the damages suffered were 
less than as found by the Commission. A Com¬ 
plainant, however, for the reason, among others, 
that he is a volunteer is “bound by the award.” 

It is true that in Texas and Pacific By. v. Abilene 
Cotton Oil Co., 204 U. S. 426, The Supreme Court, 
construing section 9 of the Act, held that a com¬ 
plainant cannot go directly into court to recover 
damages arising out of unreasonable or discrimi¬ 
natory rates paid unless and until the Commission 
has first determined the question of the reasonable¬ 
ness or discrimination. To the same general effect, 
B. & 0. B. B. Co. v. Pitcairn Coal Co., 215 IT. S. 
481. These decisions are founded upon the propo¬ 
sition that, as it was the purpose of Congress to 
bring about uniformity in the treatment of ship- 


pers in rate matters, it is necessary that all such 
administrative questions be first submitted to the 
Commission. 

These decisions, however, have not destroyed a 
complainant’s election of remedies under section 9 
since he is never compelled to ask the Commission 
to award damages. If his damages, as in the Brady 
Case, do not depend on the determination of an 
administrative question he may go directly into 
court under the provisions of section 9; or if he 
chooses he may bring his complaint before the 
Commission. An instance of such a case would be 
a shipper’s claim that he had been charged a rate 
higher than that fixed in the applicable legal tariff. 
The meaning and the applicability of freight 
tariffs ordinarily present no administrative ques¬ 
tion requiring preliminary resort to the Commis¬ 
sion and such a claim may be submitted directly 
to the court for adjudication. 

On the other hand, if a shipper’s claim requires 
the determination of an administrative question, 
such as the reasonableness of rates, he must first 
ask the Commission to determine the question of 
reasonableness, but he may then bring his claim for 
damages before the court. As expressed in Hills¬ 
dale Coal & Coke Co. v. Pennsylvania R. Co., 237 
Fed. 272: 

If the questions necessarily arising are 
some of them administrative and some jurid¬ 
ical, then he must first go to the Commission 
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to have the administrative questions deter¬ 
mined, but as to the juridical questions he 
still retains his alternative or optional right. 

A case which appears to be entirely conclusive 
of the present controversy is Standard Oil Co. v. 
United States, 283 U. S. 235. There complainants 
had asked the Commission to award damages for 
the exaction of alleged overcharges. The Commis¬ 
sion, after a hearing, denied relief and entered an 
order dismissing the complaints. The complain¬ 
ants then brought suitjto enjoin the order and asked 
the court to direct the Commission to award the 
relief prayed for in their complaint to the Com¬ 
mission. The Supreme Court, after observing that 
the particular questions presented were adminis¬ 
trative in character (as they are in the present 
case), said: 

Section 9 of the Interstate Commerce Act, 
c. 104, 24 Stat. 379, 382; U. S. C., Title 49, 
Sec. 9, provides that a claim for damages 
against a common carrier may be brought 
before the Commission by complaint, or by 
an action in a federal district court of com¬ 
petent jurisdiction, but that the claimant or 
claimants “shall not have the right to pur¬ 
sue both of said remedies, and must in each 
case elect which one of the two methods of 
procedure herein provided for he or they 
will adopt.” Having elected to proceed and 
having proceeded to a determination before 
the Commission, appellant was, by force of 
this provision, precluded from seeking repa- 


% 
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ration upon the same claims by the alterna¬ 
tive method of procedure. Compare Geo. A. 
Horm^el <Sc Co. v. Chicago, M. <Sc St. P. Ry. 
Co., 283 Fed. 915, 918. 

The controlling effect of this decision in the pres¬ 
ent case is emphasized by the fact that the plaintiffs 
there, as here, asserted that the Commission’s ac¬ 
tion was arbitrary and without evidence to support 
it. While finding that there was nothing arbitrary 
in the Commission’s action, and that the order was 
negative in character and hence not subject to re¬ 
view, the court stated: 

Third. But putting the foregoing grounds 
entirely aside, and assuming the correctness 
of appellant's contentions to the contrary, 
nevertheless, having regard to the remedy 
invoked and the relief sought by the petition, 
we thinklhe district court was without juris¬ 
diction. [Italics added.] 

II 

The Commission’s denial of an award of reparation is 

not subject to review by mandamus or otherwise 

Subsequent to the institution of this action, the 
new Rules of Civil Procedure became effective pro¬ 
viding for one form of civil action and abolishing 
the writ of mandamus (Rule 81 (b) ). 

WTiile mandamus as a special form of action and 
the writ to afford relief in an appropriate case are 
abolished, the substantive rights in such cases pre- 
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sumably are governed still by the principles which 
have formerly been applied in mandamus eases. 

It is established that the courts will compel an 
administrative officer or body to perform a specific 
act only when such act is purely ministerial in char¬ 
acter involving no exercise of judgment or discre¬ 
tion, and when the duty to perform the act is clear 
and free from all doubt. United States v. Lamont, 
155 U. S. 203; I. C. C. v. Waste Merchants Associa¬ 
tion, 260 U. S. 32; I. C. C. v. New York, N. H. <& 

H. R. Co., 287 U. S. 178; Chicago G. W. R. Co. v. 

I. C. C., 294 U. S. 50. In the latter ease the court 
said: 

Where judgment or discretion is reposed 
in an administrative agency and has by that 
agency been exercised, courts are powerless 
by the use of the writ to compel a different 
conclusion. 

The determination of the reasonableness of a 
schedule of rates, and of the extent of the damages 
j suffered by a shipper who has paid rates claimed 
to be unreasonable, beyond any doubt calls for the 
. exercise of judgment. As said in Interstate Comr 
merce Commission v. Campbell et ah, 289 U. S. 385, 
393: 

One has only to read the opinions in Penn¬ 
sylvania R. Co. v. Internatio'nal Coal Co., 
supra, and the cases that have followed it, to 
see how much the rule of damages is beset 
by delicate distinctions, how preeminently in 
applying it there is a call upon the judge to 
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think and act judicially, to use judgment and 
discretion. Errors of law in the discharge 
of a function essentially judicial are not sub¬ 
ject to be corrected through the writ of man¬ 
damus any more than errors of fact. If the 
Commission had declined to listen to the 
claim for reparation, or finding reparation 
due had declined to order payment, man¬ 
damus might have been available to hold it 
to its duty. That is not what happened. 
The Commission heard the complaint and 
proceeded to a decision. If the mandamus 
were to stand, the result would not be to 
compel the Commission to adjudicate the 
cause, for that it has already done; the re¬ 
sult would be to compel an adjudication in 
a particular way. The rule is elementary 
that this is not the function of the writ. 

From the statutory provisions previously set out, 
it is clear that the act imposes no affirmative duty 
upon the Commission to find damages in any case. 
The court is, accordingly, without power by manda¬ 
mus or by any mandatory order in substitution 
for mandamus to compel the Commission to grant 
the relief here asked. 

The courts have so many times held, however, in 
proceedings of all sorts other than mandamus that 
they will not review an order of the Commission 
denying reparation that it is not necessary to found 
an argument for the appellee on any law peculiar 
to mandamus. 
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The usual method of obtaining judicial review 
of orders of the Commission is by a suit to enjoin 
the order under the special jurisdiction and pro¬ 
cedure provided by the Urgent Deficiencies Act 
of October 22, 1913 (28 U. S. C., Sec. 41 (28) and 
Sections 44-48). 

In Standard Oil Company v. United States, 
supra, it is held that this remedy is not available 
to require the Commission to find and award dam¬ 
ages by way of reparation where the Commission 
has declined to make such an award. As the court 
there said: 

It is true that appellants sought to enjoin 
and set aside the order of the Commission, 
but only as a preliminary step toward ob¬ 
taining, by a decision upon the merits of the 
claims, the same relief it failed to secure 
from the Commission. This is made clear 
by the prayer of the petition, already 
quoted, namely, that the Commission be 
directed by the court to grant the prayer of 
the complaints; find that petitioner had been 
overcharged to the extent set forth; and 
order a further hearing, if necessary, to de¬ 
termine the amount to be paid by way of 
reparation. It is of no importance that the 
adjudication sought is to take the form of 
a direction to the Commission to grant the 
prayer of the complaints filed with that 
body, etc., instead of a plenary judgment to 
the same end, for the prayer in that form 
is nothing less than an attempt to avoid the 
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statute by indirection. In substance and in 
principle the claim before the Commission 
and the claim before the court were the same, 
and the district court was without authority 
to entertain the controversy. 

In Brady v. Interstate Commerce Commission, 
43 F. (2d) 847, a specially constituted three-judge 
court held that it had no power by injunction to 
interfere with an order of the Commission denying 
the full amount of damages asked by complainant. 
It said: 

What complainant is asking is not that we 
set aside the order of the Commission, which 
directs the payment to him of $12,838.31, 
but that we set aside the findings upon which 
his damages were reduced and direct the 
Commission to reopen the proceeding and 
make “corrected findings and a supplemen¬ 
tal order.” In other words, he seeks to have 
us review the findings of the Commission and 
correct its errors as upon a writ of error or 
appeal; but this we have no power to do. 
Western N. Y. <£• P. R. R. Co. v. Penn. Re¬ 
filing Co. (C. C A. 3rd) 137 F. 343, 354, and 
see I. C. C. v. Waste Merchants’ Ass’n., 260 
U. S. 32, 43 S. Ct. 6, 67 L. Ed. 112; Bartles¬ 
ville Zinc Co. v. Interstate Commerce Com¬ 
mission, 58 App. D. C. 316, 30 F. (2d) 479, 
and Northern Pac. Ry. Co. v. I. C. C., 57 
App. D. C. 318, 23 F. (2d) 221, holding that 
errors of the Commission cannot be corrected 
bv mandamus or certiorari. 
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On appeal, the Supreme Court affirmed this de¬ 
cision in a memorandum opinion on the authority 
of the Standard Oil Case, supra; Brady v. United 
States, 283 U. S. 804. 

That the courts will refuse to interfere with rep¬ 
aration orders of the Commission regardless of the 
form of the action by which complainant seeks to 
compel a review is clearly indicated in two cases 
arising out of the same transactions decided by this 
court. The complainants before the Commission 
claimed damages for having been required to pay 
wharfage charges alleged to be unlawful because 
not embraced in published tariffs. The Commis¬ 
sion, while finding the charges unlawful, denied 
reparation and the District Court refused to issue 
a mandatory order compelling the Commission to 
vacate its order. The decision was affirmed by this 
Court in Southern Transp. Co. v. Interstate Corrif- 
merce Commission, 47 F. (2d) 411, wherein the 
court said: 

It follows, therefore, that if the court 
were to suspend an order of the commission 
dismissing an application for reparation and 
enjoin an award thereof, as prayed for in 
this case, it would be in direct contravention 
to the original purpose and intent of the 
Commerce Act. It may well be that an error 
was committed by the commission in refus¬ 
ing to grant the petition of appellants, but 
this action cannot be converted into a pro¬ 
ceeding in error for the purpose of review- 
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ing errors of law that may have been com¬ 
mitted by the commission in a proceeding 
over which its jurisdiction must be conceded. 

Certiorari was denied by the Supreme Court, 283 
U. S. 850. 

Thereafter, the same parties made a further at¬ 
tempt before the District Court in proceedings in 
certiorari to obtain a review and reversal of the 
Commission’s order. The District Court declined 
to grant the writ and this court affirmed the de¬ 
cision in Southern Transp. Co. v. Interstate Com¬ 
merce Commission, 61 F. (2d) 925. Referring to 
prior decisions of the courts relating to reparation 
cases, this court said: 

These cases clearly hold that the commis¬ 
sion’s discretion cannot be controlled 
through the means of a writ of certiorari. 
The reason for this rule is that the power to 
make an order of reparation, such as the ap¬ 
pellants seek in the present proceeding, is a 
statutory power not known to the common 
law. In creating and reposing this power in 
the commission, Congress clearly intended 
that only that body exercise the same. For a 
court to undertake to exercise this power 
through the commission by compulsory or¬ 
der, whether injunction, mandamus, prohi¬ 
bition, or certiorari, would amount to an 
assumption by the court of a statutory power 
conferred solely upon the commission and 
not upon the courts. [Italics added.] 
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In 7. C. C. v. Capital Grain & Feed Co., 35 F. 
(2d) 1012, this court held that mandamus should 
not be granted to compel the Commission to award 
reparation where the Commission had found rates 
unreasonable, but had refused damages. After re¬ 
ferring to the language of the statutory provisions 
under which the Commission acts in reparation 
cases and showing that an award of reparation is 
not granted as a matter of right in any case, the 
court said: 

The finding of the Commission that, where 
its conclusions result in a leveling of existing 
rate disparities through some increases in 
rates and some reductions in others, it will 
deny reparation, is a finding based upon the 
facts adduced in the investigation by the 
Commission; and however erroneous such a 
finding may be, or inconsistent with a just 
and equitable administration of the Inter¬ 
state Commerce Act, it is nevertheless a rul¬ 
ing made by the Commission in the exercise 
of its quasi judicial discretion which cannot 
be controlled by mandamus. 

It will be noted that the prayer of the com¬ 
plainants in each case calls for a definite 
finding by the Commission, which amounts to 
an award of reparations based upon the ex¬ 
tent of the alleged unreasonable and unjust 
charges which had been exacted from the pe¬ 
titioners. The discretionary power of the 
Commission in determining whether or not 
reparation shall be made and damages 
awarded cannot be controlled in this proceed- 
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ing, inasmuch as the Commission is not 
bound by any fixed rules in determining the 
extent of the damage. While the unreason¬ 
able and unjust charges exacted from a ship¬ 
per are a proper measure of damage (So. 
Pac. Co., et al. v. Darnell-Taenzer Lumber 
Co . et al., 245 U. S. 531, 38 S. Ct. 186, 62 L. 
Ed. 451), the Commission may, in assessing 
damages, compute interest as a proper ele¬ 
ment (Louisville <& Nashville R. R. Co. v. 
Sloss-Sheffield Steel <Sc Iron Co., 269 U. S. 
217, 46 S. Ct. 73. 70 L. Ed. 242), or the Com¬ 
mission may take into consideration other 
elements which would furnish a different 
standard for an award of damages. Thus it 
appears that the order entered by the court 
below would operate to control the discretion 
of the Commission in a purely arbitrary 
manner based upon a single finding of fact, 
which the Commission, in the free exercise 
of its judgment and discretion, might find 
not to be controlling. 

These decisions make it clear that whatever the 
form of the action in which relief is sought, whether 
by mandamus, mandatory injunction, certiorari, 
or by a proceeding to annul, the courts have con¬ 
sistently refused to compel the Commission to find 
and award damages or to increase the amount of 
an award. 

It is true that in refusing to review an order of 
the Commission denying reparation, the courts 
have frequently invoked the so-called negative 
order doctrine as an additional ground for deny- 
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ing relief. The recent decision of the Supreme 
Court, dated April 17, 1939, Rochester Telephone 
Corporation v. United States, holds that the review¬ 
ability of orders of administrative bodies is not 
to be tested by the negative or affirmative char¬ 
acter of such orders. An examination of the cases 
dealing with reparation shows clearly that the fun¬ 
damental basis for denying review has not been 
the negative character of the order, but the par¬ 
ticular statutory conditions under which an appli¬ 
cant is permitted to resort to the Commission for 
a determination of his damages. 

Thus in Standard Oil Company v. United States, 
supra, in holding a denial of reparation not re- 
viewable, the court enumerated three supporting 
grounds. First, it said, the order was negative, 
and thus not reviewable under the jurisdiction con¬ 
ferred by the Urgent Deficiencies Act, following the 
decisions in Procter <£ Gamble v. United States, 225 
U. S. 282, and other cases. Secondly, it said, that 
since there was nothing to suggest that the Commis¬ 
sion acted arbitrarily, “It follows that, apart from 
what is said in support of the ground first above 
stated, the order of the Commission was not sus¬ 
ceptible of review.” And thirdly, and forming the 
real basis of the decision, the Court said: 

But putting the foregoing grounds entire¬ 
ly aside, and assuming the correctness of ap¬ 
pellant ? s contentions to the contrary, never¬ 
theless, having regard to the remedy invoked 
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and the relief sought by the petition, we 
think the district court was without juris¬ 
diction. 

The court thus placed the decision squarely upon 
the basis of the statutory provisions under which 
an applicant must elect whether to proceed in court 
or before the Commission, and holds that having 
elected to submit his claim for damages to the Com¬ 
mission, he cannot have a redetermination by the 
court. 

Nothing in the Rochester Telephone decision in 
any wise questions the propriety of the many deci¬ 
sions holding that a denial of a reparation claim is 
not subject to review. This is expressly recognized 
in the footnote at page 11 of the pamphlet copy of 
the decision where the court says: 

Standard Oil Co. v. United States, 283 
U. S. 235, held not reviewabie the action of 
the Commission refusing to grant repara¬ 
tion, but the main basis of the decision was 
not the “negative order” doctrine but the 
statutory scheme dealing with reparation. 

Ill 

The Commission has made no finding with respect to 
damages which justifies a mandatory order compelling 
it to increase the award 

Apparently recognizing the established rule that 
the courts will not attempt to revise the findings of 
the Commission in reparation cases, counsel for ap¬ 
pellants strive to give their case a foundation for 
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mandamus by repeatedly asserting that the Com¬ 
mission in its report found that the appellants were 
entitled to damages as reparation upon the 105 and 
85 percent bases of the rates and charges, respec¬ 
tively, and that all that remains to be performed 
is the ministerial duty of issuing an order awarding 
reparation upon such bases. The complete refuta¬ 
tion of this contention resides in the language of the 
findings themselves. The findings applicable to the 
appellants’ shipments are as follows (R. 97, 98): 

2. That prior to March 3, 1933, the as¬ 
sailed rates on fresh strawberries, in car¬ 
loads, in express service, under refrigera¬ 
tion, under through billing, from points in 
Florida to destinations in trunk-line terri¬ 
tory, including the Buffalo-Pittsburgh dis¬ 
trict, and in New England territory were 
unreasonable to the extent that they exceeded 
120 percent of first-class freight rates from 
and to the same points constructed in ac¬ 
cordance with findings 17-b, 17-d, and 17-f 
in the third supplemental report in Southern 
Class Rate Investigation, 128 I. C. C. 567, 
599, carload minimum 17,000 pounds; and 
that such rates are and for the future will be 
unreasonable to the extent that they exceed 
or may exceed 105 percent of first-class rates 
constructed in the same manner. 

3. That the charges for standard refriger¬ 
ation of fresh strawberries, in carloads, in 
express service, from points in Florida to 
destinations described in the foregoing two^ 
findings are and for the future will be un- 



reasonable to the extent that they exceed or 
may exceed 85 percent of the present charges 
from and to the same points. 

7. That complainants in nos. 23972, 24145, 
24671, 25463, and 25703 made shipments as 
described, and paid and bore the charges 
thereon at the rates and charges herein 
found unreasonable; that they were damaged 
thereby in the respective amounts of the dif¬ 
ferences between the charges paid and those 
which would have accrued at the rates and 
charges herein found reasonable; and that 
they are entitled to reparation in those 
amounts, with interest. They should com¬ 
ply with rule V of the Rules of Practice. 

Nothing could be clearer than that the Commis¬ 
sion in these findings was performing the dual 
function of prescribing, in its legislative capacity, 
one basis of rates which it considered reasonable 
for future application and at the same time, in its 
judicial capacity, was determining the extent to 
which existing schedules had been unreasonable in 
the past, as a basis for reparation. 

In view of the very plain language of these 
findings it seems a work of supererogation to an¬ 
swer the many inconsistent statements made by 
counsel in attempting to justify the assertion that 
the Commission made the findings as to reparation 
which they sought to have it make. Attention 
may be called, however, to the statement of counsel 
that after the decision of the entire Commission 
was made, embracing the findings under discussion, 
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the complainants petitioned the Commission for a 
“ modification of its order upon the ground that in 
substance the Commission had purported to fix, for 
the period prior to March 3,1933, express rates on 
the basis of 120 percent of existing first-class 
freight rates, arbitrarily and illegally * * *” 

(Brief, p. 7). 

The statement further appears on page 9 of ap¬ 
pellants’ brief that the petitioners in the present 
case instituted suit in the United States District 
Court for the Southern District of New York un¬ 
der the Urgent Deficiencies Act, praying “that 
said order of the Commission be annulled and set 
aside insofar as it purported to fix rates on the 120- 
percent basis.” In its decision in that case (Geo. 
Allison <& Co. v. United States, 12 F. Supp. 862), 
the court said: 

They [the appellants] pray for an annull- 
ment of that part of the order of November 
7, 1933, which fixed as reasonable express 
rates not in excess of 120 percent of existing 
first-class freight rates for the period from 
December 1, 1929, to December 28, 1933 
* * * (863). The findings, in addition 

to determining reasonable charges for the 
future, awarded the shippers reparation for 
the past; * * * and these were made a 
part of the order entered. Although the two 
subjects were for convenience considered in 
one proceeding and dealt with in one order, 
it is well settled that they are essentially dif¬ 
ferent in character and independent of each 
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other. Arizona Grocery Co. v. Atchison, T. 
<& S. F. R. Co., 284 U. S. 370,388; Baer Bros. 
Co. v. Denver & R. G. R. Co., 233 U. S. 479. 

The court held, as is more fully shown herein¬ 
after, that it had no jurisdiction to review and 
modify a finding of the Commission with respect 
to reparation. Affirmed, 296 U. S. 546. Thus, 
prior to the institution of the present action the 
appellants had applied both to the Commission and 
to the courts for a review and modification of the 
Commission’s findings, fixing damages on the 120- 
percent basis prior to March 3, 1933, and having 
failed in their efforts to force a modification, now 
assert as a basis for mandamus that no such find¬ 
ings were made. 

The true aspect of the appellants’ case is dis¬ 
closed in Point 5, B, of their Brief (p. 46), where 
the argument is presented, “The conclusion in for¬ 
mal finding No. 2 that the express rates were un¬ 
reasonable up to 120 percent prior to March 3, 
1933, is a mere conclusion, arbitrary, illegal, void, 
and of no effect.” This portion of the brief, which 
necessarily throws out of the window any conten¬ 
tion that the Commission has made a finding en¬ 
titling the appellants to a further award, indicates 
the real purpose of the present action, namely, to 
have the court go into the heart of the case and 
upon the record and reports of the Commission 
to review and change its findings as to reparation 
and to require the issuance of an order for further 
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damages. The eases previously discussed make it 
clear that this cannot be accomplished in a man¬ 
damus proceeding, or by resort to a suit to enjoin, 
in an attempt to escape the rule governing man¬ 
damus proceedings. 

IV 

The Commission’s findings are not arbitrary 

1. There was nothing arbitrary in prescribing one basis of rates for 
the future and awarding reparation upon a different basis 

In view of the clearly established rule that an 
award of reparation is not subject to review, it is 
not the purpose of this brief to argue at length the 
merits of the Commission’s findings. 

The evidence before the Commission is not in the j 
printed record and hence is not before the Court 
(Rule 6 (1)). In the absence of the evidence, it 
must be assumed that the findings of the Commis¬ 
sion are supported by substantial evidence. Mis- j 
sissippi Valley Barge Co. v. United States, 292 
U. S. 282; Acker v. United States, 298 U. S. 426; 
Tagg Bros. & Moorehead v. United States, 280 
U. S. 420; Spiller v. Atchison, T. dt S. F. By. Co., 
253 U. S. 117, 125; Nashville, C. & St. L. Ry. Co. 
v. Tennessee, 262 U. S. 318, 323; Louisiana & P. B. 
Ry. Co. v. United States, 257 U. S. 114, 116. 

The two reports of the Commission (190 I. C. C. 
570, R. 18-54; 1971. C. C. 85, R. 65-102) are before 
the Court, and from a reading of these it is appar¬ 
ent that the Commission carefully weighed the 
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conflicting evidence with respect to the reasonable¬ 
ness of the rates and charges, considered the origin 
of the rates, the development and growth of the 
strawberry industry in Florida, the trend of in¬ 
crease in acreage and production, the volume of 
the traffic, the improvement in the freight service 
and compared the rates and transportation condi¬ 
tions in other areas. 

In the report of the entire Commission it is 
stated (R. 69): “The facts as stated in the prior 
report will not be repeated except as may be neces¬ 
sary to clarify the issues.” The report of the en¬ 
tire Commission thus adopts the statements of fact 
as made in the prior report of Division 5. It is 
only in respect of the inferences to be drawn from 
the facts that the Commission differed with Divi- 

* . 

i sion 5. The two reports are in agreement that 
prior to March 3, 1933, the assailed express rates 
were unreasonable to the extent that they exceeded 
120 percent of first class freight rates, and that the 
standard refrigeration charges were not unreason¬ 
able. It is apparent that the Division considered 
that a schedule of rates and charges reasonable as 
of the date of the inauguration of the service would 
continue to be reasonable for future application. 
On the other hand the entire Commission consid¬ 
ered that for future application, a reduction to the 
105 and 85 percent bases was proper. 

The facts in the report of Division 5 show that 
prior to December 1,1929, there was no carload ex- 
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press service for strawberries from the Florida 
markets, and that the only carload movement was 
in freight service under refrigeration (R. 22). The 
freight service then existing provided for delivery 
at northern destinations in time for the fourth 
morning market, from northern Florida, and the 
fifth morning market from southern Florida (R. 
23). Demands had been made for a more rapid 
service, and after an investigation the Commission 
had found (1511. C. C. 553; R. 23) that the freight 
service was inadequate and that the carriers should 
arrange for an express refrigerator carload serv¬ 
ice. The Commission later (R. 23) defined express 
service as a service that would provide delivery at 
specified northern markets in time for the third 
and fourth morning markets from northern and 
southern Florida, respectively (R. 23). 

Pursuant to this report, the carriers by agree¬ 
ment with the Railway Express Agency arranged 
for the present service, under the rates which were 
later assailed in the proceedings before the Com¬ 
mission. The record shows that the acreage, pro¬ 
duction, and carload shipments of strawberries had 
increased for several years prior to 1929 and that 
the increase continued after the inauguration of the 
new service on December 1, 1929 (R. 21). Thus 
the acreage planted increased from 2,980 in 1926, to 
3,675 in 1927 and 1928, to 6,540 in 1929 and to 8,100 
acres in 1930. The carload shipments increased 
from 341 in 1926 to 1,721 in 1930. The production 
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increased from 5,513,000 quarts in 1926 to 14,- 
175,000 in 1930. These facts are significant as 
showing a gradual change in conditions affecting 
! the strawberry traffic, commencing prior to Decem¬ 
ber 1, 1929, and continuing up to the date of the 
hearing, with the evidence pointing to a continued 
[ trend in such conditions for the future. 

In addition, the record shows that subsequent 
to the inauguration of the express service, the 
freight train schedules were speeded up and 
brought within the time limits required for the ex¬ 
press service (R. 24). Thus, by the improvement 
of the freight service the difference between a 
freight and express service has been largely re¬ 
moved. 

A further significant fact is that the northern 
destinations to which the rates are applicable have 
been extended from time to time since the inaugu¬ 
ration of the service. 

These facts all point to a continuing develop¬ 
ment of the Florida strawberry industry and a 
gradual expansion in the volume of the traffic and 
the destination territory covered, and furnish a 
ground for differentiating between rates proper 
for the past and those proper for the future. As 
said in Baer Brothers v. Denver & R. G. R. R., 233 
U. S. 479, 488: 

Then, too, there are cases in which a rate, 
reasonable when made, becomes unreason¬ 
able as the result of a gradual change in con- 
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ditions, so that no reparation is ordered 
even though a new rate be established for 
the future. 

The appellants stress the fact that the taking of 
evidence in the Commission proceedings was closed 
December 11,1931, and argue that consequently the 
selection of March 3, 1933, as a date for a change 
in the basis of rates is necessarily unsupported and 
arbitrary. It may first be pointed out that the 
cases were orally argued before Division 5 on De¬ 
cember 30, 1932 (R. 17) and before the entire 
Commission on June 14,1933 (R. 68). The record 
does not indicate that any reversal of conditions 
and trends as had been developed by the record 
before it was pointed out by the parties at such^ 
times. The precise time when conditions war¬ 
rant a change in rates and the extent of the change 
required are necessarily matters of judgment and 
discretion. The Commission has to draw a line 
somewhere under such circumstances and it surely 
cannot be said that it was arbitrary merely because 
it awarded damages on a different basis from that 
adopted for application of future rates, or because 
the reduced schedule of rates was effective some¬ 
time after the close of the taking of testimony. 

The argument that there is inconsistency in pre¬ 
scribing one basis of rates for the future and upon 
the same record sanctioning another basis for the 
past was answered in respect to the present con¬ 
troversy in the case heretofore referred to where 
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the Commission’s order reducing rates to the 105 
percent basis was under attack by the Express 
Agency. Railway Express Agency, Inc., v. Untied 
States et al., 6 Fed. Supp. 249. The Express 
Agency asserted that rates found unreasonable to 
the extent that they exceeded the 120-percent basis 
prior to March 3, 1933, could not consistently be 
found unreasonable for the future to the extent 
that they exceeded the 105-percent basis. 

The court, after reviewing the entire record be¬ 
fore the Commission, found no inconsistency or 
arbitrary action in this respect and sustained the 
Commission’s order, expressly finding that there 
was ample evidence to support it. The present ap¬ 
pellants were parties by intervention to that action, 
appearing in support of the Commission’s order 
with respect to the 105-percent basis of rates for 
the future. They have thus had the benefit of the 
court’s decision that the Commission was not arbi¬ 
trary or inconsistent in failing to project the 120- 
percent basis of rates into the future. They now 
ask this court to reach what is in effect a contrary 
holding by finding that there was arbitrary action 
on the part of the Commission in not fixing the 105- 
percent basis for the past as well as for the future. 

The case of Baer Bros. v. Denver & R. G. R. R., 
supra clearly shows that the awarding of damages 
because of the unreasonableness of a rate in the 
past, and the prescription of a rate to govern in 
the future are independent and dissimilar func- 
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tions, and that a right to reparation does not neces¬ 
sarily follow upon a reduction of the rate for the 
future. 

Moreover, after the conclusion of the litigation 
above referred to, wherein the plaintiffs were suc¬ 
cessful in having the Commission’s order declared 
valid for the purpose of giving them the desired 
lowered basis of rates for the future, they then 
commenced a suit in equity to enjoin and set aside 
that part of the Commission’s finding and order 
which limited reparation to the 120-percent basis 
for shipments prior to March 3, 1933. That is to 
say, the plaintiffs, proceeding before a different 
court and under different process, have already 
once sought to obtain the identical relief asked for 
in the present action. In its decision, George Alli¬ 
son A Co. v. United States, 12 Fed. Supp. 862, the 
specially constituted three-judge court held that the 
plaintiffs were not entitled to relief and dismissed 
the suit for want of jurisdiction, saying (p. 864): 

Hence, in substance there is presented a 
situation wherein shippers sought repara¬ 
tion for excess charges exacted by a carrier, 
and now complain that the Commission fixed 
reasonable rates for the past too high and 
failed to award them the full measure of 
damages they were entitled to. If this court 
has no jurisdiction to entertain such com¬ 
plaint, it cannot be conferred by the devious 
method of assailing in one step the prelimi¬ 
nary finding upon which the damages 
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awarded must be computed, and postponing 
to a later proceeding the actual prayer for 
additional reparation. Compare Standard 
Oil Co. ( Indiana ) v. United States, 283 U. S. 
235, 241, 51 S. Ct. 429, 75 L. Ed. 999. The 
real inquiry is whether such jurisdiction 
exists. 

In stating the rule that the court has no jurisdic¬ 
tion to enjoin reparation orders, the court made it 
clear that the rule making such orders immune to 
attack could not be escaped by resort to a man¬ 
damus proceeding. 

Prior litigation upon the identical transactions 
involved in the present suit has thus resulted in de¬ 
cisions which make it clear that the appellants are 
not entitled to the relief here asked. 

2. The Commission correctly denied reparation on shipments moving 

after March 3, 1933 

The appellants also charge that the order of 
Division 2, dated March 11,1938, finally fixing the 
amount of damages, is in error and inconsistent 
with the order of the entire Commission in that it 
fails to allow reparation to the 105-percent and 
85-percent bases on shipments made between March 
3,1933, and December 28, 1933. 

When the entire Commission, bv its order of 
November 7, 1933, required rates and charges for 
the future to be reduced to the 105-percent and 85- 
percent bases, respectively, it spoke as of the effec¬ 
tive date of its order and not retroactively. In its 
report it found that the rates in question “are and 
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for the future will be unreasonable to the extent 
that they exceed or may exceed 105 per cent 
* * *, etc.” (p. 110). There is nothing what-,, 
ever in the Commission’s report or order indicating 
that it intended to award reparation to the 105- 
percent basis retroactively, and Division 2 of the 
Commission, in its order finally fixing damages, 
was entirely consistent in refusing to award dam¬ 
ages on cars moving between March 3 and Decem¬ 
ber 28,1933, on the 105-percent basis. 

But, even if there was inconsistency, as the court 
in the prior litigation (6 Fed. Supp. 249) pointed 
out, under the decision in Arizona Grocery Co. v. 
Atchison, T. <& S. F. Ry. Co., 284 U. S. 370, the 
Commission is without power to award reparation 
in respect to rates exacted by carriers under a 
former order of the Commission prescribing such 
rates. 

Under Section 17 (4) of the Interstate Com¬ 
merce Act, an order of a Division of the Commis¬ 
sion is an order of the Commission. This section 
provides that any order of a Division in respect to 
any matter assigned to it “shall have the same 
force and effect, and may be made, evidenced, and 
enforced in the same manner as if made or taken 
by the Commission, * * In the Arizona 

Grocery Case, the Supreme Court held (p. 390): 

Where the Commission has, upon com¬ 
plaint and after hearing, declared what is 
the maximum reasonable rate to be charged 
by a carrier, it may not at a later time, and 
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upon the same or additional evidence as to 
the fact situation existing when its previous 
order was promulgated, by declaring its own 
finding as to reasonableness erroneous, sub¬ 
ject a carrier which conformed thereto to 
the payment of reparation measured by 
what the Commission now holds it should 
have decided in the earlier proceeding to be 
a reasonable rate. 

It is thus clear that since the carriers, between 
March 3 and December 28, 1933, were collecting 
rates and charges under a finding of the Commis¬ 
sion holding them reasonable, the Commission was 
without power by subsequent order to subject the 
carriers to the payment of damages for compliance 
with its findings and order. 

3. The Commission correctly disallowed interest for the period during 
which settlement of reparation was delayed by claimants 

The appellants also contend that the Commission 
was in error and acted arbitrarily in excluding in¬ 
terest for the period November 5, 1934, to July 23, 
1936, upon shipments which moved prior to March 
3, 1933. The Commission, by Division 2, in fixing 
the amount of the damages found in its report that 
it would be unfair to require the carriers to pay 
interest during the period that settlement of repa¬ 
ration was being delayed by the claimants them¬ 
selves. This period it fixed as beginning Novem¬ 
ber 5, 1934, the date of filing of the appellants’ 
injunction suit, and ending July 23, 1936, the date 
when the carriers refused to certify the Rule Y 
statements. (In the order accompanying this 
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report, as originally served, this period was incor¬ 
rectly stated as March 7, 1934, to July 23, 1936. 
See note p. 8.) 

The question in this connection is whether the 
Commission may be compelled to award further 
damages as interest during the period for which it 
found it inequitable that interest should be as¬ 
sessed against the carriers. Outside of the rea¬ 
sons previously given, showing that a failure to 
award damages is not subject to review in any case, 
it may be observed that nothing in Section 16 en¬ 
titles a shipper to interest as a matter of right in 
any event. As stated in Interstate Commerce Com¬ 
mission v. Capital Grain & Feed Co., supra, “the 
Commission is not bound by any fixed rules in de¬ 
termining the extent of the damages.” That the 
Commission may, but is not bound to allow inter¬ 
est in assessing damages by way of reparation, is 
clearly indicated in Louisville & Nashville R. R. Co. 
v. Sloss-Sheffield Steel & Iron Co., 269 U. S. 217. 

Further than this the complainants before the 
Commission were seeking recovery upon an un¬ 
liquidated claim for damages in a proceeding cor¬ 
responding to a tort action. The general rule of 
law is that allowance of interest upon an unliqui¬ 
dated claim is not a matter of right, but is a mat¬ 
ter of discretion with the jury, or the court or body 
fixing the damages. As said in Arnold v. Horri- 
gan, 238 Fed. 39, 47-18: 

The general rule is clear that in an action 
for tort interest, as such, cannot be recov- 
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ered of right. The allowance of what cor¬ 
responds to interest is discretionary with 
the jury, and the extent of plaintiff’s right 
in that respect is to have the jury consider 
the delay in reaching a verdict and judg¬ 
ment as one of the elements in determining 
the amount of damages to be stated by the 
verdict. “In cases of tort, its allowance as 
damages rests in the discretion of the jury.” 
Justice Field, in Lincoln v. Claflin, 74 U. S. 
(7 Wall.) 132, 139, 19 L. Ed. 106. “Un¬ 
doubtedly the rule, in cases of tort, is to leave 
the question of interest as damages to the 
discretion of the jury.” Justice Shiras, in 
Eddy v. Lafayette, 163 U. S. 456, 467. And 
see District of Columbia v. Robinson, 180 
U. S. 92,107. 21 Sup. Ct. 283, 45 L. Ed. 440, 
and Brent v. Thornton (C. C. A. 5) 106 
Fed. 35. 

It is clear, therefore, that the disallowance of 
interest for the period in question was within the 
Commission’s judgment and discretion, and that 
in no view of the matter have the appellants any 
mandatory right to such interest. 

The judgment of the District Court should ac¬ 
cordingly be affirmed. 

Respectfully submitted. 

Thomas M. Ross, 

For Interstate Commerce Commission . 

Daniel W. Kxowlton, 

Chief Counsel, Of Counsel, Interstate 
Commerce Commission, Washington, 

D. C. 

May 22, 1939. 
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UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


George Allison & Co. Inc., et al.. 

Appellants, 

against 

Interstate Commerce Commission, 

Respondent. 


APPELLANTS’ REPLY BRIEF. 

There are three main themes running constantly 
through the Commission’s brief, each of which consists 
of characterization of the relief sought as seeking objects 
which are not in fact involved. Each so-called theme is 
phrased with attractive vagueness, with no effort made 
to base it in the words or thought of the petition. In the 
last analysis, each consists of assumption only. 

1. The Commission asserts that the relief sought is 
an “award” of “ additional” or “increased” damages, or 
to compel the Commission to “find damage.” This is 
the strongest theme in the Commission’s brief. In its 
section entitled “Questions Presented” (p. 2) it asserts 
that these questions are whether the Court has power to 
“direct the Commission to make a further order awarding 
additional damages” * and whether any finding requires 
“the issuance of a mandatory order of the Court compel¬ 
ling an award of damages in addition to those ordered 
by the Commission.” On page 8 the Commission states 
that the “purpose” of the mandamus action was to compel 
the Commission: 

“(1) To award additional reparation to the 
105 per cent and 85 per cent bases for express 


* Unless otherwise noted, all emphasis in this brief is ours. 
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service and refrigeration charges, respectively, on 
shipments moving prior to March 3, 1933; 

“(2) To award damages as reparation upon 
such bases on shipments made between March 3, 
1933 and December 28, 1933; 

“(3) To award additional reparation as in¬ 
terest for the period November 5, 1934 to July 
23,1936.”* 


On page 17, the Commission says that the Appellants 
“now desire to have the court exercise an independent 
examination in the hope that as an alternate tribunal 
it may award a greater amount of damages.” 

On page 22, the Commission states that the Act “im¬ 
poses no affirmative duty upon the Commission to find 
damages in any case. The court is, accordingly, without 
power, by mandamus or by any mandatory order in sub¬ 
stitution for mandamus, to compel the Commission to 
grant the relief here asked.” The plain inference from 
this language is that the relief sought here is to compel 
the Commission to find damages. 

On page 28 the Commission states that “the courts 
have consistently refused to compel the Commission to 
find and award damages or to increase the amount of an 
award/' On page 34, it states that the “real purpose” 
of the suit is to “require an issuance of an order for 
further damages .” 

These statements, isolated as they are in their purely 
assumptive character, ignore the language of the peti¬ 
tion, which, after all, states what the relief sought is 

* The Commission also states (p. 4) that in its report on 
reargument it did not finally “fix the amount of damages ”, but 
provided for a subsequent “fixing of damages” under Rule V. 
Rule V of course does not “fix damages”, but merely refers to a 
method of listing the excess charges collected on the basis of the 
rates found reasonable. On the other hand, the full Commission 
here plainly specified and fixed the amounts of the shipper's 
damage as “the respective amounts of the differences between 
the charges paid and those which would have accrued at the 
rates and charges herein found reasonable” (R. p. 98). Division 
2’s only jurisdiction was for “the purpose of determining the 
amounts of reparation due . . . under the Commission’s findings 
in . . . 197 1. C. C. 85.” 
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(R. pp. 15, 16). The relief sought is there stated to be, 
not to compel the Commission to “find increased dam¬ 
ages”, or “award additional reparation”, but to make 
an order for the payment of the moneys described in 
the findings of damage which the Commission has already 
made. This is not directly disputed by the Commission. 

Moreover, these phrases, couched with seductive 
vagueness as they are, blur the fundamental distinction 
between a finding of damage and an award of reparation 
on the one hand, and an order for the payment of the 
moneys described by such a finding and award, required 
by Section 16(1) of the Act. For in this case the 
Commission has found that the shippers have been dam¬ 
aged in the amount of the charges which were exacted 
in excess of those found reasonable in the full Commis¬ 
sion’s report, and “are entitled to reparation in those 
amounts, with interest” (R. p. 98). No finding or award 
of “greater” or “increased” damages or reparation is 
sought, but on the contrary the shippers seek an order 
for the full payment of the damage and reparation 
which the full Commission’s very finding states they are 
entitled to. Instead of seeking a new finding, or to change 
the Commission’s finding, the full Commission’s finding 
No. 7 is relied upon as the foundation of this case, since 
it describes the amount of reparation found to be due, 
the payment of which the Commission refuses to order 
as required by Section 16(1). 

2. The Com?nission asserts that the relief sought is 
to compel the Commission to “ change ” its findings. This 
thought, too, runs through the Commission’s brief, 
although the Commission does not point out any particu¬ 
lar “change” said to be desired by the petition or 
otherwise. And as pointed out above, instead of seeking 
to “change” the Commission’s findings, they are relied 
on here as the foundation of the case, establishing, as 
they do, the amount of reparation to which the shippers 
are entitled, payment of which the Commission refuses 
to order as required by Section 16(1). 
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3. The Commission asserts that the shippers seek 
“review” of some order of the Commission. The Com¬ 
mission's brief is replete with statements that the shippers 
seek “review” of some order of the Commission, which 
statements are likewise used with seductive vagueness. 
The Commission likens the present suit to the “usual 
method of obtaining judicial review" which “is by a suit 
to enjoin the order under the special jurisdiction and 
procedure provided by the Urgent Deficiencies Act.” 

There is no relief sought here that any order be set 
aside. Here the Commission has refused to order pay¬ 
ment of moneys due under its findings, and this Court is 
asked to direct the Commission to order payment of the 
moneys due under its findings. It is thus necessarv to 
ascertain what the legal findings of the Commission were, 
to ascertain what moneys the Commission has found to be 
due the shippers. 

With one possible exception, there can be no question 
as to what those findings were. The full Commission 
found that the shippers were damaged and entitled to 
reparation in the amounts of the charges collected in 
excess of those found reasonable. Inquiry must thus be 
made as to what charges were found to be reasonable. 
These are as follows: 


1. That the refrigeration charges which had been 
exacted from the shippers were unreasonable to the extent 
that they exceeded 8b per cent of those charges. 

2. That the express rates which had been exacted 
from the shippers were unreasonable to the extent 
that they exceeded the 103 per cent bases for the entire 
period—without any question after March 3, 1933, and 
with no real question prior thereto when the full report 
is read, despite the insertion of an invalid, arbitrary 
conclusion to the effect that those rates were reasonable 
up to 120 per cent prior to that date. 


3. That the shippers are entitled to reparation with 
interest from the dates the charges were paid. 
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Thus, in this Court, the report will be judicially 

scrutinized to ascertain what amounts the Commission 

found to be due the shippers. But there is no other kind 

of “review” involved, if that can be called “review.” 

And the Commission cites no case which in anv wav in- 

* * 

dicates that this Court should not scrutinize the full Com¬ 
mission’s report and formal findings to ascertain what 
its valid findings are. The cases which scrutinize the 
Commission’s report to ascertain what was found are 
numerous, among them U. S. v. Chicago M. St. P. <£ P. R. 
Co., 294 U. S. 499; Florida v. United States, 282 U. S. 194; 
So. Pacific v. 1. C. C„ 219 U. S. 433; Anchor Coal Co. v. 
United States, 2b F. (2) 462, cited in our main brief, pp. 
49-54; and as was said by Mr. Chief Justice Hughes in 
R. R. Commission v. Pacific Gas Co., 30b U. S. 388, at 
page 400: 


“What the Commission found appears by its 
own opinion. The court below was bound to go to 
that opinion to ascertain the Commission's find¬ 
ings.” 


POINT ONE. 

The appellants do not seek a “different award” of 
damages and reparation from this Court, but only ask 
that the commission be compelled to order payment of 
the moneys described in the award of damages and 
reparation which it has already made. 

(In Reply to Appellee's Point I) 

Appellee's Point I assumes that a “different award” 
of reparation is sought from this Court, but no reference 
whatever is made to the Record, the petition or briefs, 
which in any way indicate in what respect a “different 
award” is sought from the Court. 

Wo have pointed out in our main brief, pages 20, 21, 
that nothing of this kind is involved; that the appellants 
are certainly not seeking any double remedy; and that 
the only question here is whether or not the Commission 
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should be compelled to order payment of the reparation 
which it has already found to be due. 

The case of B. & 0. vs. Brady , 288 U. S. 448, cited on 
page 15 of Appellee’s brief, was a case where a “different 
award” might be said to have been sought in court. It 
obviously does not apply to the present situation in any 
case, for here no “trial de novo” or “revision of the 
award” is sought. 

On page 17, the Commission even goes so far as to 
state that the situation in that case “is precisely the posi¬ 
tion of the Appellants in this case”, and that these 
shippers “are dissatisfied by the adjudication of the Com¬ 
mission, and who now desire to have the court exercise 
an independent examination in the hope that as an alter¬ 
nate tribunal it may award a greater amount of damages.” 
It is impossible to perceive any legitimate basis for the 
making of such an extravagant charge. There is simply 
nothing in the petition or any other portion of the Record 
which indicates that this Court is asked to “exercise an 
independent examination” or that this Court “as an alter¬ 
nate tribunal may award a greater amount of damages.” 
There is no suggestion of any such thought in the petition 
or the Appellant’s brief; and this positive misstatement 
bv counsel for the Commission can onlv have the effect of 
confusing the issues in the case. 

The Commission also does not hesitate to say that the 
case of Standard Oil Company vs. United States, 283 U. S. 
235, is a case which appears to be “entirely conclusive” of 
the present controversy, notwithstanding the fact that in 
that case the Commission denied relief and dismissed the 
complaints, and the suit in court was brought under the 
Urgent Deficiencies Act to enjoin the order, asking the 
court to direct the Commission to find that the petitioner 
had been damaged and was entitled to reparation. None 
of those elements are present here, for here the Commis¬ 
sion has not denied relief, but has found that the shippers 
have been damaged and are entitled to reparation in the 
amounts of the excess charges collected; and, this suit 
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does not ask the Court to direct the Commission to find 
that the shippers have been damaged. The Commission 
has already found that they have been damaged and are 
entitled to reparation; and this suit does not seek to enjoin 
the order. All this suit seeks is to compel the Commission 
to order payment of the reparation which it has already 
found to be due. 

The Commission wholly fails to draw any factual 
analogy between our case and the Standard Oil case, yet 
takes refuge in the extravagant assumption that that case 
is “entirely conclusive” of the present controversy. It is 
impossible to perceive any legitimate basis for such posi¬ 
tive expression, which can only have the effect of confus¬ 
ing the Court, and injecting factors which are palpably 
known to be not involved in this case. 


POINT TWO 

This case does not involve any “denial of an award” 
of reparation. 

(In Reply to Appellee’s Point II) 

The entire basis of Appellee’s Point II is a further 
assumption that the Commission in the present case has 
“denied an award” of reparation. How such a statement 
can be made unless its purpose is also to inject factors 
which are not present and confuse the Court, is impossible 
to understand. It is certainly plain in this case that the 
Commission has found that the shippers have been dam¬ 
aged, and are entitled to reparation “in the respective 
amounts of the differences between the charges paid 
and those which would have accrued at the rates and 
charges herein found reasonable” (R. p. 98). No conten¬ 
tion whatever is made by the petitioners, in the petition 
or in any other portion of the Record or its brief that 
there has been any “denial of an award” of reparation. 
On the other hand, Finding No. 7 in the full Commis- 
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sion’s report (R. p. 98) plainly sets forth that the ship¬ 
pers are entitled to reparation in the amounts of the 
excess charges collected. The only contention which is 
made by the shippers in this connection is that the Com¬ 
mission should be compelled to order payment of the 
amount of reparation which it has already said the 
shippers are entitled to. 

As pointed out in our main brief, the Standard Oil 
case, supra, that of Brady vs. I. C. C., 43 Fed. (2d) 847, 
283 U. S. 804, the Southern Transportation Company 
case and 7. C. C. vs. Capital Grain <£ Feed Co., 35 Fed. 
(2d) 1012, are all cases where the Commission did refuse 
to find that the shippers had been damaged and were 
entitled to all reparation sought, and did involve some 
“denial of an award” of reparation. But this case does 
not, and indeed the Commission has not even attempted 
to argue, aside from mere assumption, that this case does 
in any way involve a “denial of an award” of reparation. 

Unless it is the Commission’s purpose, being unable 
to explain its arbitrary action, to seek by the making 
of statements like these to confuse the court, it is impos¬ 
sible to perceive any excuse for them. 


POINT THREE 

The Commission has found that the shippers are 
entitled to reparation in specific amounts, but refuses to 
order payment of those amounts. 

(In Reply to Appellee’s Point III) 

The Commission states in its Point III that it has 
made no finding “with respect to damages” which justi¬ 
fies a “mandatory order” compelling it to “increase the 
award.” 

We have already pointed out that there is no request 
here for this Court to compel the Commission to “increase 
the award.” 
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This point does not, however, contain any argument to 
the effect that the Commission did not find that the 
shippers were entitled to damages as reparation in certain 
specific amounts, merely stating that there is “complete 
refutation” of our argument “in the language of the find¬ 
ings themselves.” The Commission then quotes findings 
No. 2 and No. 3 of the full Commission, and about one- 
half of Finding No. 7. The Commission neatly omits to 
quote the remainder of this finding, which is as follows: 

“The statements filed may list shipments made 
during the pendency of these proceedings if accom¬ 
panied by proof in affidavit form that complainants 
made such shipments and paid and bore the charges 
thereon. If defendants object to proof in that 
manner a further hearing may be requested” (p. 
98). 

Unless it intends to give the impression that the Com¬ 
mission did not award reparation on shipments made 
during the pendency of the proceedings, which is one of 
the important points in this case since Division 2 “elimi¬ 
nated” shipments which moved during the pendency of 
the proceedings, it is difficult to see why the Commission 
should garble its quotation of Finding No. 7. 

The Commission made several clear findings as to 
what the shippers were entitled to, as follows: 

1. It found that the refrigeration charges which had 
been collected from the shippers were unreasonable to the 
extent that they exceeded 85 per cent of those charges. 
There is no differentiation involving the date of March 3, 
1933, or any other date, in so far as the refrigeration 
charges are concerned. Moreover, this is doubly corrob¬ 
orated when reference is made to the body of the Commis¬ 
sion’s report dealing with refrigeration charges, which 
shows in detail that the evidence closed in 1931 definitely 
established that the assailed refrigeration charges were 
higher than those from all other sections of the country, 
and that there was nothing to justify their exorbitantly 
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high character. The Commission does not attempt to 
dispute this point. 

2. It found that after March 3,1933, without any ques¬ 
tion of any kind, the express rates were unreasonable in 
so far as they exceeded the 105 per cent basis. Shipments 
made after March 3,1933 were made during the pendency 
of the proceedings, and as Finding No. 7 sets forth, repara¬ 
tion was awarded on those shipments on the 105% basis 
also. The Commission’s garbled quotation of Finding 
No. 7, however, neatly omits to mention that reparation 
was awarded on shipments moving during the pendency 
of the proceeding. There can be no question about this 
finding, however, in view of the arguments made in Point 
Four of our main brief which the Commission does not 
dispute. 

3. It found that prior to March 3, 1933 the express 
rates were unreasoyiable in so far as they exceeded the 
105 per cent basis. As pointed out in Point Five of our 
main brief, page 39, the inconsistent conclusion to the 
effect that the 120 per cent rates were reasonable prior to 
March 3, 1933, is invalid and has no legal effect. The 
Commission has made no answer to this point. 

4. It found that the shippers were entitled to interest 
on the excess charges collected, as part of the reparation 
due the shippers. The Commission does not attempt to 
dispute this point, either, at any point in its brief. 

The only language under the Commission’s Point III 
consists of the assertion in the point heading that the 
Commission made no findings upon which to base this 
action. The only other statement is to be found at page 32 
of its brief, in which it states that it would only be a “work 
of super erogation to answer the many inconsistent state¬ 
ments” said to be made in our main brief. No incon¬ 
sistency is pointed out, and the Commission does not even 
attempt to dispute the arguments set forth in our main 
brief which demonstrate that the findings set forth in 
1,2,3 and 4, above, were clearly made. 
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Moreover, a reading of Appellee’s Point III indicates 
that the Commission has taken the position that the formal 
findings are all that need be considered. We have already 
pointed out above that the report or opinion of an adminis¬ 
trative body must be read as a whole in order to ascertain 
what its findings are. 

The Commission’s position, however, that only the 
“formal” findings need be considered, diverts attention 
from this well settled rule, perhaps because reference to 
the facts stated in the body of the full Commission’s re¬ 
port leaves no doubt whatsoever as to the Commission’s 
findings summarized in 1, 2, 3 and 4, above. 

The Commission refers to prior statements by counsel 
that relief had been previously sought from the por¬ 
tion of the Commission’s order which “purported to fix” 
rates on the 120 per cent basis. There is no question that 
the conclusion in Finding No. 2 of the full Commission to 
the effect that the 120 per cent rates were reasonable prior 
to March 3, 1933, docs “purport” to declare those rates 
reasonable. But we pointed out in our main brief, as we 
have always argued, that that statement, unsupported by 
particular statements of fact, is a mere invalid conclusion. 

The statement is made on page 34 of the Commission’s 
brief that the Court “held” in the prior Allison case, 
12 Fed. Supp. 862, that it had no jurisdiction to “modify” 
a finding of the Commission. That case held no such thing, 
and no such relief was sought. 

On the same page of its brief the Commission cleverly 
states that if the conclusion that the 120 per cent rates 
were reasonable prior to March 3, 1933 is a mere illegal 
conclusion, this “necessarily throws out of the window any 
contention that the Commission has made a finding en¬ 
titling the Appellants to a further award.” 

This statement is a first-class non sequitur. First, it 
disregards entirely the Commission’s findings as to re¬ 
frigeration charges, express rates after March 3,1933 and 
interest. Secondly, the Commission does not dispute, 
unless by vague assertion, that the Commission found as 
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a fact in its report that the express rates were unreason¬ 
able for the entire period from December 1, 1929 to De¬ 
cember 28, 1933, in so far as they exceeded 105 per cent. 
That finding, of course, referred to the period prior to 
December 11, 1931, as the evidence upon which it was 
made was closed on that date. The particular statements 
of fact in the body of the report plainly established that 
rates in excess of the 105 per cent basis were unreasonable 
for the entire period, setting forth, as they do in convinc¬ 
ing fashion, that conditions from ' December 1, 1929 up 
to December 11, 1931 showed that the 120 per cent rates 
exceeded those from all other producing sections by sub¬ 
stantial amounts and could not be supported; that there 
was no transportation element which would justify rates 
from Florida higher, mile for mile, than those from other 
producing sections; that to numerous markets the con¬ 
demned 120 per cent rates were even higher than the 
assailed rates originally instituted; and that the only evi¬ 
dence that the railroads introduced, a cost study, could 
not be accepted as supporting the assailed rates or the 
120 per cent rates; and that these rates on the basis of the 
estimated weights were even higher than the less than 
carload rates, which is unheard of in transportation af¬ 
fairs. The Commission itself even argued in the Railway 
Express case that the 120 per cent rates discriminated 
severely against the Florida shippers as “an inescapable 
conclusion” from the evidence closed in 1931 (our brief, 
p. 43). 

The statement is also made in this point that in mak¬ 
ing its findings the Commission was functioning in both 
legislative and judicial capacity. We are, of course, not 
here concerned with any distinctions between the Commis¬ 
sion’s respective responsibilities in these two capacities, 
although the Supreme Court has definitely established 
that they are the same, and that its order in either case 
must be based upon valid findings which support it and 
which are in turn supported by substantial evidence. 
Panama Refining Company vs. Ryan , 293 U. S. 388, 431- 
438; U. S. v. B & O. R . R. Co., 293 U. S. 454, 462-465. 
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POINT FOUR. 

The CommbsionV 10 ^ 0112 Are Arbitrary. 

(In Reply to Appellee’s Point IV.) 

In the court below the Commission argued that its 
action was immune from judicial consideration, without 
disputing the arbitrary character of its action. It did 
not even attempt to argue that its action was not ar¬ 
bitrary. This has been a cardinal policy of the Commis¬ 
sion. Every time it has become involved in a judicial 
proceeding, it has made every conceivable effort to pre¬ 
vent the court from considering its action on the merits. 

However, the recent case of Rochester Telephone 
Corp. vs. United States, 83 L. Ed. 718, 59 Sup. Ct. 754, de¬ 
cided April 17,1939, which is perhaps the most significant 
administrative law decision since Texas <& Pacific Ry. vs. 
Abilene Cotton Oil Co., 204 U. S. 426, has opened up an 
entirely new vista of judicial supervision of administra¬ 
tive bodies, and of the Interstate Commerce Commission 
in particular. That case expressly overruled and threw 
out of the window the notorious “negative order” doc¬ 
trine which had been built up with great confusion from 
the case of Procter <& Gamble Co. vs. United States, 225 
U. S. 282. The previous case in which these shippers 
were involved with others, the Allison case reported in 
12 Fed. Supp. 862, was dismissed for want of jurisdiction 
under the negative order rule on the ground that the 
Procter & Gamble case had established that review of the 
Commission’s orders was limited to review of “affirma¬ 
tive” orders, and that, as construed by the court, the order 
in question was considered to be negative. Without argu¬ 
ing the correctness of that decision under the negative 
order rule since the negative order rule is now defunct, 
it is plain that if the Rochester Telephone Corp. case had 
been decided beforehand, the previous Allison case would 
necessarily have been decided the other way. 
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Moreover, the Rochester Telephone Corp. case lays 
down the rule unequivocally that “if the Commission was 
found to have proceeded on erroneous legal principles, the 
Commission would be ordered to proceed within the framework 
of its own discretionary authority on the indicated correct 
principles’*, regardless of whether or not any order is 
“affirmative” or “negative.” 

That case means then that the Commission’s cardinal 
policy of asserting that an order is “negative” and hence 
not susceptible of judicial consideration, has been placed 
in the ashcan for the last time; and that the merits of 
any legitimate case or controversy with the Commission, 
in which the Commission is said to have proceeded on 
erroneous principles of law, will be decided squarely and 
openly. And while this is not a case where the Commis¬ 
sion refused to find damages, or denied reparation, we 
should point out that the Commission’s entire philosophy, 
as portrayed by its usual policy of arguing that it is 
totally free from judicial supervision where it refuses 
to find damages, denies reparation or dismisses a com¬ 
plaint, represents a past technique of avoiding the merits 
of controversies which is no longer available. It fails 
to admit, as the Commission must, that since the decision 
of the Rochester Telephone Corp. case even the Com¬ 
mission’s refusal to award damage, or its denial of 
reparation, or its dismissal of a complaint, is subject to 
review if arbitrary or otherwise unlawful. The old cases 
cited by the Commission are outmoded as the relics 
of a repudiated era of confusion. This is not to say, 
however, that a shipper is not bound by an election under 
Section 9 of the Act. But if he applies to the Commission 
for reparation and the Commission arbitrarily refuses 
to award reparation, that determination of the Commis¬ 
sion will be judicially reviewed and set aside although 
the court will not make any determination of its own, 
leaving the parties to further proceedings before the 
Commission. That question is not, however, involved 
here, as here reparation has been awarded. 
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To sum up, the Rochester Telephone Corp. case has 
at last made it plain that arbitrary or otherwise unlawful 
action of administrative bodies will not be tolerated by 
the courts in any respect whatsoever, even under such 
fancy names as “negative” orders. 

Yet confronted with the facts of this case, the Com¬ 
mission has nevertheless hidden for the most part behind 
its old policy of asserting that judicial consideration 
of the merits can not be had. That was its entire argu¬ 
ment below. 

Little indeed of the points made in our main brief are 
even disputed by the Commission; and since they are not 
disputed we think that they are tacitly admitted. Thus 
the Commission tacitly admits that it is under a minis¬ 
terial duty to order payment of the reparation it found 
to be due to the shippers in its report on reargument. 
It does not dispute that Division 2 refused to order pay¬ 
ment of the reparation found to be due the shippers in the 
full Commission’s report through the subterfuge of order¬ 
ing payment of the reparation found to be due in the 
superseded original report of Division 5, thus evading its 
ministerial duty. It does not dispute that the real reason 
for this was its ulterior motive that it “felt” the shippers 
were “prosperous” enough. Except perhaps for one 
glaring misstatement of fact which will be discussed 
shortly, the Commission has never even attempted to 
argue that it is not under a ministerial duty to order pay¬ 
ment of the refrigeration charges collected in excess of 
85% of those charges. In respect of the charges collected 
for express rates in excess of the 105% basis on shipments 
moving after March 3, 1933 which were “eliminated” by 
Division 2, an argument is made which was even rejected 
by Division 2 in its decision. And on appeal here, for the 
very first time, the Commission sets forth what it claims 
is a new reason for some of its action in respect of the 
express rates. It does not dispute or even pretend to dis¬ 
cuss the arguments in our main brief to the effect that the 
Commission has already awarded interest as part of the 



16 


reparation found to be due and that such interest is due 
as a matter of law. 

The arguments now made will be considered separately. 

(a) The record clearly shows that there is no evidence 
whatsoever to support the conclusion that the 120% 
rates were reasonable prior to March 3,1933. 

Before proceeding further we must advert to an amaz¬ 
ing statement on page 35 of the Commission’s brief. It 
says that the evidence before the Commission is not in 
the printed record and “hence is not before the court”; 
and that “in the absence of the evidence” it must be 
“assumed” that the findings of the Commission are sup¬ 
ported by substantial evidence. 

The entire record of the proceedings before the Com¬ 
mission was introduced into evidence at the trial (Record, 
pp. 147, 148) and the Commission was challenged at that 
time to point out any portion of that evidence claimed 
to support that conclusion, to the Court. The Court was 
advised that previous counsel to the Commission at the 
trial of the Allison case in the Southern District of New 
York had expressly admitted that there was no evidence 
to support this conclusion. And counsel for the Commis¬ 
sion here fled from this challenge as if it were the plague. 
Not only did he not point out to the Court any portions of 
the evidence as being claimed to support the order, but he 
did not even argue that there was any such evidence. 

It is clearly the rule of the federal courts, as it is of 
the state courts, that a party to an appeal will not be 
allowed to raise for the first time in the appellate court 
a question which he failed to raise in the trial court. A 
very recent statement of this principle appears in Sim- 
kins Federal Practice, Third Edition, 1938, § 1002, page 
720: 

“A party cannot raise a new question for the 
first time on appeal, or change the theory of the 
case on appeal. 
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“Where a case is tried on one theory, another 
theory may not be substituted in the appellate 
court. The theory on which the case was tried must 
be determined from the method in which the trial 
was conducted, evidence offered, objections made, 
and rulings of court invoked, and not by argument 
offered at the conclusion of the trial.” 

This common sense principle has its foundation in the 
necessity of terminating litigation. If parties were per¬ 
mitted to “play fast and loose” with the court by ignor¬ 
ing the point below and then raising it for the first time 
on appeal, the resulting burden on the courts would be 
intolerable. The Supreme Court of the United States 
has expressly adopted the principle under which parties 
are required to raise in the trial court those points which 
are to be ultimately determined by the appellate court. 
See: Duignan vs. United States, 274 U. S. 195, at page 200 
(1927); Blair vs. Oesterlein Co., 275 U. S. 220, at page 225 
(1927). 

The principle has received express recognition by the 
intermediate federal appellate courts. See Ford Motor 
Co. vs. Farrington, 245 Fed. 850, at page 852 (C. C. A. 9th, 
1917); Bovay vs. Fuller, 63 Fed. (2d) 280, at page 284 
(C. C. A. 8th, 1933). 

The principle which requires parties honestly and 
fairly to present their whole case in the trial court in order 
that their opponent may be apprised of their exact posi¬ 
tion, and not to refranY for purposes of a “surprise at¬ 
tack” in the appellate court points which should have 
been presented and fought out below, has been declared 
in a long line of state decisions. See Blair, et al. vs. Flack, 
141 N. Y. 53, at pages 56-68, 35 N. E. 941 (1894); Nicholson 
vs. Greeley Square Hotel Co., 227 N. Y. 345, at page 349, 
125 N. E. 541 (1919); Quinlan vs. Welch, 141 N. Y. 158, 
at pages 165, 166, 36 N. E. 12 (1894). 

In the plaintiff’s proposed findings of fact submitted 
to the trial judge, both a proposed finding of fact and a 
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proposed conclusion of law were presented to the effect 
that there was no evidence to support this conclusion, and 
had the trial judge deigned to pass upon the plaintiff’s 
proposed findings, this must certainly have been found. 
The trial judge did however state that “the evidence 
before the Commission did not show any facts upon 
which” the difference in levels of rate could be based. 

Moreover, when the record on appeal was prepared, 
it was expressly stipulated between counsel for the Com¬ 
mission and counsel for the appellants that the record of 
the proceedings before the Cow^fiould be part of this 
record on appeal, although it should not be printed. And 
it should be readily observed as to why there was no point 
in printing that bulky record, which is at least six inches 
thick. Mr. Thomas, previous counsel for the Commission, 
had admitted in open court that there was no evidence in 
that record to support this conclusion in the Commission’s 
report. Mr. Ross, present counsel for the Commission, 
when challenged at the trial to cite any portion of the evi¬ 
dence claimed to support this conclusion, not only com¬ 
pletely refrained from discussing the evidence, but did 
not even argue below that there was evidence to support it. 
He now makes the argument here on appeal for the first 
time, that it “must be assumed” that the findings of the 
Commission are supported by substantial evidence. This 
is done even in the very face of the fact that, as was 
pointed out below, the Commission itself expressly 
rejected the only evidence which the railroads introduced 
in support of the assailed rates, a cost study, as being 
unable to support either the assailed rates or the 120% 
rates. 

In the face of this invincible combination of facts, it is 
impossible to see why the Commission should make such a 
statement, unless its position is so desperate that state¬ 
ments of this kind arc deemed necessary. 
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(b) The full Commission found that the refrigeration 
charges were found to he unreasonable in so far as 
they exceeded 85 % of the existing charges. 

On page 36 of its brief the Commission goes so far as 
to say that the reports of both the full Commission and of 
Division 5 “are in agreement” that the “standard re¬ 
frigeration charges were not unreasonable”. 

This is a plain misstatement as to one of the funda¬ 
mental points in this ease. We have pointed out that the 
record shows that while Division 5 found that the assailed 
refrigeration charges were not unreasonable, the full Com¬ 
mission in Finding 3 of its report, found that on the evi¬ 
dence they were unreasonable in so far as they exceeded 
the 85% present basis. And if any further corroboration 
is needed, it is only necessary to turn to the body of the 
report at page 77 of the record which will show that the 
assailed express refrigeration charges were even in excess 
of the freight refrigeration charges prescribed by the 
Commission as maximum reasonable charges prior to the 
institution of the assailed charges. Express transporta¬ 
tion takes a day less than freight transportation. 

Unless the Commission’s purpose is to mislead the 
Court on a fundamental issue there would seem to be no 
excuse whatever for this statement. 

(c) No change of conditions has been shown as of March 
3,1933 to justify one level of rates beforehand and a 
lower level thereafter. 

Beginning at page 36 of its brief the Commission 
makes a new argument here on appeal for the first time, 
an argument not even addressed to the lower court. This 
it may not do as we have pointed out. The argument, how¬ 
ever, is to the effect that there appears in Division 5’s 
report statements to the effect that the acreage planted 
and the carload shipments increased between 1926 and 
1930; that these facts somehow show a change in condi¬ 
tions as of March 3, 1933, which justifies different levels 
of rates as of that date. 
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Unable to make any argument whatsoever on this 
point below, that argument apparently is the best which 
the Commission is able to muster in this Court. 

In the first place, however, the figures cited have 
obviously nothing whatever to do with the reasonableness 
of the rates found by the Commission in this case. 

In the second place while the Commission argues that 
these figures were responsible for a change in rates as 
of March 3, 1933, the full Commission never even men¬ 
tioned these figures as bearing on the issues. 

In the third place any argument that some “trend” 
between 1926 and 1929 and 1930 culminating in 1930, the 
first year of the inauguration of the new rates, can be 
projected to March 3, 1933 as the exact date for a change 
in level of rates, is, we think, absurd on its face. It 
is not only absurd on its face, but it was definitely re¬ 
jected by the dissenting opinion of Commissioners Miller 
and Mahaffie who stated expressly that “not only does 
the report recite nothing to disclose any change in trans¬ 
portation or traffic conditions on that date to justify the 
different levels, but inasmuch as the hearings in the cases 
were closed some months prior to that date the records 
obviously can afford no support for the differentiation 
And the report of the full Commission does not even 
purport to show that there was any change of circum¬ 
stances or conditions as of March 3, 1933. 

The Commission claims in its brief that it had “to 
draw a line somewhere”, but it does not state between 
what the line had to be drawn, or what the line was. 

On the other hand, the body of its report plainly shows 
that the 120% rates were condemned as unreasonably 
high on the evidence closed in 1931. This means plainly 
that the 120% rates were unreasonable prior to March 3, 
1933 for the entire period, and that no line could have 
been drawn which found them reasonable for any portion 
of the period. 



21 


(d) The Railway Express case does not hold that the two 
levels of rates are consistent. 

The Commission asserts that the Railway Express 
case somehow solves the inconsistency, although the Com¬ 
mission does not dispute the argument set forth in our 
main brief at page 45. 

In the Railway Express case only the reduction of the 
express rates to the 105% basis and of the refrigeration 
charges to 85%, were in question. And as we pointed out 
in our main brief each of these was sustained on the basis 
that the evidence in the record closed in 1931 affirmatively 
required these reductions. To our view this holding defi¬ 
nitely establishes the correctness of the Commission’s 
finding that the express rates were unreasonable accord¬ 
ing to conditions prior to March 3,1933 in excess of 105%; 
and that the refrigeration charges were unreasonable for 
the entire period in excess of 85%. 

Nevertheless the Commission asserts that the ship¬ 
pers “now ask this Court to reach what is in effect a con¬ 
trary holding by finding that there was arbitrary action 
on the part of the Commission”. This plainly is not so. 
The Railway Express case merely held that on the basis 
of the evidence closed in 1931 the reductions to the 105% 
and 85% bases were plainly required; and also plainly 
demonstrates that these bases were the maximum reason¬ 
able bases found for the entire period by the Commis¬ 
sion. It is only consistent to hold here that the same rates 
were found to be reasonable before March 3,1933, accord¬ 
ing to the record and report. 

The Commission further argues that the awarding 
of damages for rates found to be unreasonable in the past 
and the prescription of a rate to govern in the future 
“are independent and dissimilar functions”, and “that a 
right to reparation does not necessarily follow upon a 
reduction of the rate for the future.” We have already 
pointed out that there is little dissimilarity between the 
functions; and the commission made no attempt in its 
report to show any change of circumstances or conditions 
as of March 3,1933. 
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Moreover, this assertion begs the question, for in this 
case the Commission has found that the shippers have 
been damaged and are entitled to reparation, and the only 
question is as to what rates were found reasonable. We 
do not think further reiteration is necessary to demon¬ 
strate that the 105% rates were found to be the maximum 
reasonable rates prior to March 3, 1933 as well as there¬ 
after, and that the refrigeration charges were found to be 
unreasonable in excess of the 85% basis. 

The Commission also states (page 41) that the com¬ 
plainants have already “sought to obtain the identical 
relief asked for in the present action”, in the other Alli¬ 
son case found in 12 Fed. Supp. 862. The Commission 
states that that suit was dismissed for want of jurisdic¬ 
tion and that its action is “immune to attack”. 

We have already pointed out that if the Rochester 
Telephone Corp. case had been decided prior to the other 
Allison case, that case would have been decided the other 
way. And it is certainly futile for the Commission to 
argue at this stage of the game, that its action in repara¬ 
tion cases, and in this case particularly, where reparation 
has been awarded, is “immune to attack”, no matter how 
arbitrary. 

(e) The Commission is under a ministerial duty to order 
the payment of the reparation found to be due on the 
shipments “ eliminated” by Division 2 which moved 
after March 3 , 1933. 

The Commission argues on page 42 of its brief that the 
Arizona Grocery case precludes recovery of reparation on 
both refrigeration charges and express rates on ship¬ 
ments made after March 3,1933. 

It is to be pointed out at the outset that the date March 
3, 1933 is of no significance whatsoever in relation to the 
refrigeration charges. The original assailed refrigeration 
charges were in effect for the entire period, having been 
found not to be unreasonable by Division 5, but unreason¬ 
able by the full Commission. The Arizona Grocery case 
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argument has no application whatever in respect of re¬ 
frigeration charges. Pitzer Transfer Corp. v. Norfolk & 
\V. Ry., 10 Fed. Supp. 436. 

As for the express rates, the Commission argues now 
that “there is nothing whatever in the Commission’s 
report or order indicating that it intended to award 
reparation to the 105% basis retroactively”. It asserts 
that on November 7,1933 the Commission “spoke as of the 
effective date of its order and not retroactively”. 

The erroneous quality of these statements is demon¬ 
strated by the plain findings in the Commission’s report, 
which found the assailed rates and charges unreasonable. 
Moreover, the body of the Commission’s report plainly 
demonstrates that the express rates and refrigeration 
charges were unreasonable during the entire period. We 
do not think it can be the Commission’s intention to argue 
that even though the express rates and refrigeration 
charges were unreasonable in excess of the 105% and 85% 
bases for the entire period, still the Commission did not 
“intend” to award reparation on those bases for that 
period. 

The Commission then states that “even if there were 
inconsistency” the Arizona Grocery case precludes power 
on the part of the Commission to award reparation for the 
express rates collected in excess of 105% after March 3, 
1933. That case does not apply for the following reasons: 

1. Since the full Commission in Finding 7 expressly 
awarded reparation on shipments made during the pend¬ 
ency of the proceedings, and the period after March 3, 
1933 was a part of the period of the pendency of the pro¬ 
ceedings, reparation on these shipments has already been 
awarded and the Commission is estopped to argue dif¬ 
ferently. 

2. The Commission’s own appraisal of the validity of 
that argument may be gauged by the fact that the carriers 
addressed it to Division 2 before it made its report, which 
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rejected it in the making of its report and order of March 
1,1938. 

3. The Commission refers to part of the provisions of 
Section 17 (4) of the Interstate Commerce Act, intimating 
that the action of the Division shall have the same force 
and effect as if made by the Commission; but they omit to 
mention that Section 17 (4) specifically provides that the 
action of a Division is “subject to rehearing” by the Com¬ 
mission as provided in Section 16a for rehearing cases 
decided by the Commission. Congress provided in Section 
16a of the Interstate Commerce Act that after the Com¬ 
mission has rendered a decision in any proceeding, they 
shall have the authority to grant a rehearing. The Section 
specifically provides that: 

“If in its judgment, after such rehearing and 
the consideration of all the facts, including those 
arising since the former hearing, it shall appear 
that the original decision, order or requirement is 
in any respect unjust or unwarranted, the Commis¬ 
sion may reverse, change or modify the same 
accordingly.” 

This authority to change an original order after re¬ 
hearing was in no way involved in the Arizona Grocery 
case. There, the Commission had prescribed certain 
rates in a certain proceeding. Subsequently some of the 
rates were assailed in a new complaint which was en¬ 
tirely separate and distinct from the former complaint. 
The first proceeding was not reopened for rehearing but 
in the second and separate proceeding the Commission was 
asked to change and did change the rates which they had 
formerly prescribed, not only for the future but retro¬ 
actively in the past through an award of reparation. 

Here the situation is quite different. Rates were pre¬ 
scribed for the future by Division 5 which were ordered 
into effect on April 20, 1933 (R. p. 58). The defendant 
carriers sought permission to place such rates into effect 
on less than statutory notice (R. pp. 61-62), and this 
permission was granted over the protest of complainants 
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by a permissive order of Division 5 of February 18, 1933 
(R. pp. 64-66). There is nothing in the Arizona Grocery 
case to suggest that it would apply in these circumstances. 

4. Moreover, the Commission itself has expressly re¬ 
jected the Arizona Grocery case argument in a precisely 
similar situation. It will be remembered that the 120% 
rates were continued in effect until March 17, 1934 pend¬ 
ing the decision of the statutory court in the Railway 
Express case. The 120% rates, put into effect by Division 
5, were collected meanwhile. Nevertheless the Commis¬ 
sion itself ordered repayment of the moneys exacted in 
excess of the 105% basis between December 28, 1933 and 
March 17, 1934 in the cases of R. W. Burch, Inc. vs. Rail¬ 
way Express Agency, Inc., 2011. C. C. 51 (PI. Ex. 6), and 
Jill Brothers, Inc. vs. Railway Express Agency, Inc., 208 
I. C. C. 479 (PI. Ex. 7). Atlantic Commission Company 
vs. Rwy. Express Agency, Inc., 208 I. C. C. 429 (PI. Ex. 
8 ). 

5. The Arizona Grocery case argument in the same 
situation has also been rejected by the United States 
District Court for the Southern District of New York. 
In a suit brought there two years ago, Wishnatzki <& 
Nathel vs. Railway Express Agency, the excess charges 
exacted over the 105% basis by collection of the 120 per 
cent rates between December 28,1933 and March 17,1934 
were recovered. The Arizona Grocery case argument was 
made to the court and promptly rejected, for after all 
only permission to put these rates into effect had been 
<riven bv Division 5, and the full Commission had been 
petitioned for a rehearing before they went into effect. 
It is well settled that a rehearing by the full Commission 
is in the nature of an appeal. U. S. vs. Abilene S. Ry. Co., 
265 U. S. 294. 

Judge "Woolsey’s opinion in the Railway Express case 
stated that he vras not concerned with reparation, and 
his remarks concerning the Arizona Grocery case are not 
applicable here. 
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(f) The Commission is under a ministerial duty to order 
payment of the interest which it has already found to 
he due as part of the reparation to which the shippers 
are entiled. 

On the question of interest the Commission has not 
even attempted to answer our point that it has found that 
the shippers are entitled to interest on the amounts of 
reparation, as part of their damage. 

The Commission argues that allowance of interest 
upon an unliquidated claim, such as a personal injury 
claim, is not a matter of right but is a matter of discretion 
*Vrth the jury. Any such rule is inapplicable here, as 
demonstrated by the authorities cited on pages 65-67 of 
our main brief which hold that the shippers cannot be 
made whole unless interest is allowed on unlawful charges 
exacted. A claim for excess charges collected is not an 
unliquidated claim, the amounts being as clear and defi¬ 
nite as in a suit upon a promissory note. Furthermore, 
the railroads have had the use of the money all these 
years. 

The Commission has made no attempt to dispute the 
fact that their elimination of interest was arbitrary. 


POINT FIVE. 

The judgment should be reversed and the relief 
sought in the petition should be granted. 

All of which is respectfully submitted. 

George W. Dalzell, 

Attorney for Appellants. 

F. Trowbridge vom Baur 
John A. Kelly 
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of Counsel. 












